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Prior to the issuance of the title, “"Public Securities and 
Obligations” in volume 13 AMERICAN JURISPRUDENCE, the 
lawyer charged with the important task of passing on the va 
lidity of a public bond issue, or under the necessity of render- 
ing an opinion on myriad questions relating to these evidences of 


public debt was at a distinet disadvantage. The law was scattered 


under various substantive tithes such as CONSTITUTIONAI 
LAW. COUNTIES. BONDs. MUNICIPAL CORPORATIONS 
STATE. TAXES, and numerous other large titles. In addition 
remedies and actions such as INJUNCTIONS, JUDGMENTS. 
EKOLITY PROCEDURE, ete.. had to be laboriously examined 
this made any search sketchy. and was a source fruitful of 


uncertainty to the lawver who must reach a conclusion from a 


mass of uncorrelated decisions. 


of the title “Public Seeurities and Obliga- 


is an excellent example of the forward-looking policy 


AMERICAN JURISPRUDENCE. 


Thus the creation 
tions 


of the editors of 


| American e 
JURISPRUDENCE 


e 











The Lawyers Co-operative Publishing Company 
ROCHESTER, NEW YORK 


Bancrott-Whitney Company 
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O PICK YOUR SUIT... 


ss CCH STANDARD FEDERAL TAX SERVICE—1943. For those who must 
have “everything” on federal taxes for revenue! The STANDARD is “the accepted 
reporter for completeness, accuracy, and convenience.” Super indexed. Five loose leaf 
volumes—plus the supplemental, complimentary one-volume Internal Revenue Code 
Service providing all the revenue laws. Both Services always maintained up-to-the- 
minute through fast, frequent, loose leaf reports. Write for complete details. 


y CCH FEDERAL TAX GUIDE SERVICE—1943. The one-volume loose leaf 

Service for the federal tax problems of the average individual or business. Prepared 
especially for those who want something compact, practical, understandable, and above 
all authoritative on the basic federal tax laws, with new developments of importance 
promptly reported through the year. Internal Revenue laws are provided in the 
complimentary CCH Internal Revenue Code Service. Both Services are kept up-to-date 
by swift loose leaf reporting. Ask for the whole story. 


? CCH FEDERAL TAX COURSE—New 1943 Edition. Not a loose leaf Service, 
not a book, but a handy, ready-reference and training course on federal taxes, particu- 
larly income taxes. Ideal for “refresher” or “brush-up” use. Based on new Revenue 
Act. Understandable explanations, working problems and solutions; current filled-in 
return forms; income and excess profits tax Regulations, and pertinent Code provisions 
are provided. Makes it easy to become familiar with the “ins” and “outs” of the federal 
tax system—how it was developed—what it is today. Over 1000 helpful pages, F 
6'4x 9'%, durable covers, one volume. May we fell you more? 

(98) 


— 
A u.s.MASTER 
#& TAX GUIDE 








O Write for Details 





1943 
Another “‘Ace” . . 2 
COMMERCE) CLEARING; HOUSE, ING, |» be et 
ee Niretmerin hee | the new 1942 Federal 
PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES Revenue Act and Regu 
c rulings, and d ; 
NEW YORK CHICAGO WASHINGTON®*® lations, rulings, an e 
- cisions under present 
EMPIRE STATE BLDG 214 N. MICHIGAN AVE MUNSEY BLDG and prior laws 352 


pages, durably bound 
6x9, $2 a copy ~ 
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Points to Ressermber about 
ay, FEDERAL SAVINGS 
)/ AND LOAN SHARES 


f Recognized Investment 


/hy Over 2 billion dollars of private funds are 
 ) holding this investment. It is expressly au- 
7 thorized for investment of trust funds by the 
statutes of 3 out of 4 states. Trustees, In- 
surance Companies, Foundations, etc. hold 

the Share in excess of $100,000,000.00. 


ff Non-Fluctuating Principal 


ro. The Share is insured up to $5,000 by a United 
) States instrumentality in the name of each 

: holder in each Federal Savings and Loan As- 
sociation. No investor has ever lost any 

part of his insured investment in the Share. 

It is always worth 100 cents on the dollar. 


i} Consistent Return 


iy Dividends on the Share average 3% per 
My) annum at this time. Return has gradually 
declined with other rates, but remains re- 
markably high in relation to the security 
of principal. Dividends accrue immediately 
after investment; changes are infrequent and 
are preceded customarily by ample notice. 


Ky Convenience 
} fA One can invest from $100 to $7,000,000 in 
| ) the Share with full insurance protection 


Similarly, one can invest up to $500,000 
with our pre-selected associations. No in- 
vestor need pay any fee at any time in 
connection with his investment. 


( 7 Authoritative Information 


) e The ‘‘first convenient, complete and authori- 
tative presentation of the Federal Savings 
and Loan Share as an investment" will be 
mailed, upon request, without cost to you. 


ELECTED FEDERALS, Inc. 


135 South LaSalle Street + Field Bldg+ Chicago, Illinois 


1 non-profit corporation created for your more conven- 
ient consideration of its members’ Federal Savings and 
Loan Shares as investments. Each association issues 
its own Shares directly to each investor. 





There Is a Time to Laugh... 


WOMAN witness was being cross xamined by tl 

Attorney for the Defense. He was having diffi 

culty making her answer “Yes” or “No.’’ She was 
rambling on at great length, explaining just how things 
happened. Finally the Judge, a very stern old gentl 
man, said: “Madam, answer ‘Yes’ or ‘No,’ as the lawye 
commands.” She straightened up and looking the Judg¢ 
square in the eyes, said: “Who are you and will you 


mind your own business! I wasn’t talking to you at all 


A True Story 


Senator Smith who was hard of hearing and wore a1 
ear trumpet, after having completed his argument 1 
the Supreme Court of the United States, resumed hi 
seat Whereupon one of the Justices who was somé 
what hard of hearing, wrote a note to the marsha 
“Please ask Senator Smith whether that contrivance on 


his ear helps his hearing.’” ‘The marshal placed the note 


| 
before the deaf lawver, who, being unable to hear his 
own voice, blurted out in the solemnity of the crowded 
court room: “Yes, What in Hell do you think I wea 


the damned thing for?” 


Why Not? 
\ Negro culprit was on trial for casually severing the 
jugular vein of one of his friends Ihe Judge said 


“Tom, this is a serious charge. Do vou want me to ap 


point a lawyer to defend you?” Tom answered: “No 
suh, Jedge, thank you. Ebry time Ah don had a lawyer 
dey locked me up and Ici de iawyer go free. Dis time 
Jedge, I’m gwine throw mahself on the ign’ance ob di 
Court.” 
A Modest Self-Appraisal 

\t a dinner given in his honor, Judge Evans, a highly 
esteemed Judge of the United States Circuit Court of 
\ppeals for the Seventh Circuit, related an experience 
when he was sitting as a trial judg \ Swede characte 


witness was called. The lawyer asked the usual question 


“Are you acquainted with the reputation of John Jones 


for truth and veracity in the neighborhood in which he 
resides?”” The witness said: “I don’ know vat you mean 
by that veracity.” Whereupon the learned Judge helped 
out by saying: “Does he lie? Does he | the truth?” 
The witness answered: “Vell, Judge, cor ired mit 
Chief Justice Hughes, not so hot, but compared mit a 


couple o’ mugs like you and me, pretty 


The Better Part of Valor 


1 


Lawvers are generally discreet. Someti S laymen are 
not, as evidenced by the following episode: A friendly 
faced judge was riding on a train when a big, strapping 
rough fellow came in and sat down beside him. Sizing 


up his seatmate, he exclaimed: “Where in Hell have I 


seen you before?’’ To which the judge replied: “I don’t 
know. What part of Hell are you from 
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Our Cover 
jurist, soldier and philosopher, 
dressed in the uniform of a captain 
of the Union Army, is our selection 
for the beginning of the new yea1 
The story of his soldier-life and the 
philosophy of his jurisprudence are 
given by our historian, Hon. George 


R. Farnum. 


Government of, for, and by the People 
—Julius Henry Cohen, of the New 
York Bar, using a famous quotation 
from Lincoln’s Gettysburg Address, 
points out the grave dangers pre 
sented if we fail to recognize the im 
portance of our form of government 
as the guarantee of liberty and 
democracy. 

The author stresses the importance 
of the independence of the states and 
the independence of the cities in our 
scheme of self-government, adding 
that “As a matter of psychology, the 
only way to win the confidence of 
human beings is to put confidence in 
them and more and more responsi- 
bility upon them People will 
submit to being governed if they 
have the opportunity to change their 
governors and can reach them lo 


cally.” 


International Friendships—In an ad 
dress before the meeting of the Coun 
cil of the Inter-American Bar As 
sociation, George Maurice Morris, 
president of the American’ Bar 
Association, points out that, just as 
wars are no longer fought by armies 
and navies alone, neither are friend- 
ships of nations any longer made and 


maintained merely by governments. 


The Federal Register—John H. Wig 
more, Lecturer on Law, Northwest- 
ern University, and former dean of 
the law school, explains in detail the 
use of The Federal Register and the 
Code of Federal Regulations, the sol 
authentic source for the validity of 
federal regulations, under which ap 
proximately 90% of United States 
industry and commerce is now living 
in some degree. 

War Contract Disputes — Settlement 
of Government War Contract Dis- 


putes is the subject of an article by 


IV 


Associate Justice Holmes, 


IN THIS ISSUE 


Cheodore Wesley Graske, special re- 
search counsel, American Arbitration 
Assoc iation, New York City, in which 
he explains the machinery for settle- 
ment of disputes arising between the 
Government and its contractors. One 
of the difficulties, he says, under the 
present dispute clauses of contracts 
lies in the extent to which the terms 
for the settlement are decided by 
arbiters named, employed and paid 
by the Government, and difficulties 
which arise in ascertaining when dis- 
putes are questions of fact, questions 
of law, or questions of mixed fact 


and law. 


Selecting Federal Court Jurors — In 
selecting jurors, competence to do the 
jury's work, states Hon. Merrill E. 
Otis, United States District Judge, is 
the end primarily to be sought. 
Jurors drawn from the _ highe 
brackets of intelligence and charac 
ter, Judge Otis says, cannot be 
obtained mechanically, but only 
through selection from the whole 
body of the public by responsible, 
supervised officials, guided by estab 


lished standards. 


Leadership of the Bar—Hon. John J. 
Parker, Senior Circuit Judge of the 
United States Court of Appeals for 
the Fourth Circuit, addressed the 
annual dinner of the Federal Bai 
Association of the District of Colum 
bia on this subject emphasizing the 
requirements of leadership in this 
time of total war. He shows histori 
cally that wherever a government is 
a government of law, leadership in 
public affairs necessarily devolves 
upon lawyers. He appeals to the men 
of our profession to give united sup- 
port to the Chief Executive in mat- 
ters involving the conduct of the war. 


Review of Supreme Court Decisions— 
Among those here reviewed are the 
following: 

Taxation: An important question 
of taxation of the income from family 
trusts is decided in the two Stuart 
cases. The perennial question as to 
what constitutes a reservation of 
power by the settlor is in these cases 


complicated by the necessity of in- 


) 


terpreting the law of the state in its 
relation to that question. 

Farm Bankrupt The cons 
quences of foreclosure, how to de 
with a title in joint tenancy an 
the time limit for appeal from orde 
in farm debtors’ compositions 

Taxation: The “first claim” for d 
ductions which could have _ bee 
made because of depletion of min¢ 
is declared to be the first of thos 
rather than _ thos 


which accrued 


which accrued in the first year it 


1 


which there was income from whicl 
depletion might have been claime: 
Patents: The Court holds that val 
uable rights have become unenforce 
able and valueless because of the in 
definiteness of the statement of the 
patent claims. The doctrine that 
licensee is estoppe d to deny the valid 
ity of the patent under which he was 
licensed is limited by an exc: ption to 
this rule where price control provi 
sions are contained in the license 
Federal Rules of ( | Procedure 
Rules 12 and 13 are considered, in 
terpreted, and sustained and it is 
declared that those rules are in sub 
stance harmonious with the old 
Chancery rules governing the situa 
tion where legal equitable claims 
came on together for adjudication 
Criminal Procedure: In the de 
fense made in a kidnapping case, the 
Supreme Court again gives its help 
to one who defends in forma pauperis 
and holds that a literal transcript 
of testimony taken on the trial is 


not necessary, but th: 


it the pauper 
should be given the best transcript 
which the circumstances permit to 
be made from available sources 
Through the maze of technicalities 
discussed funny things may be seen 
or imagined. 

At the last open day of the pres- 
Haddock 


was overruled, but the danger of at- 


ent session, Haddock 


tempting to review and interpret a 
case of such grave importance has 
been demonstrated by the conflicting 
views expressed in the lay press. The 
review of that important question 
is therefore postponed until the next 
number. 
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1943 Essay Contest 


Conducted by 
American Bar Association 


Pursuant to terms of bequest 


of Judge Erskine M. Ross, Deceased 


Information for Contestants 


Subject to be discussed: 


“What Should Be the Function of the States in 
Our System of Government?” 


Time when essay must be submitted: 


On or before March 16, 1943. 


Amount of prize: 


Ihree Thousand Dollars 


Eligibility: 

Contest will be open to all members of the Asso 
ciation in good standing, except previous winners, 
members of the Board of Governors, officers and 
employees of the Association. 


No essay will be accepted unless prepared for 


this contest a! 


| not previously published. Each 
entryman will be required to assign to the Asso- 
ciation all right, tithe and interest in the essay 
submitted and the copyright thereof. 


} 


An essay shall restricted to six thousand 


words, including quoted matter and citations in 
the text. Footnotes or notes following the essay 
will not be included in the computation of the 
number of words, but excessive documentation in 
notes may be penalized by the judges of the con- 
test. Clearness and brevity of expression and the 
absence of iteration or undue prolixity will be 


taken into favorable consideration 


Anyone wishing to enter the contest shall com- 
municate promptly with the Executive Secretary 
of the Association who will furnish further infor- 


mation and instructions 


American Bar Association 
1140 N. Dearborn St. Chicago, Ill. 
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CITATIONS 


CASES 


AND 


STATUTES 


ALWAYS UP TO DATE 




















| Law Office 
Organization 
REGINALD HEBER SMITH 
of the Boston Bar 
Reprint of 4 Articles 


from 


AMERICAN BAR ASSOCIATION 
JOURNAL 


May, June, July, August, 1940 


Copies May Be Secured— 


AMERICAN BAR ASSOCIATION 
JOURNAL 


1140 N. Dearborn St., Chicagc 


Price 25c 
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Keyed to the Decisions 


of 


Your Own State 


To provide the busy practitioner an economical, speedy method 
of evaluating the decisions of his own state court by comparison 


with those of the U. S. Supreme Court — 


West Publishing Ce. has recently announced 


United States 


Supreme Court Digest 
| 


The decisions of this great Court are today affecting general prac- 


tice to an ever increasing degree so that the demand has grown for a 


modern Key Number Digest — one to facilitate study of this wealth 
of case law — the controlling precedents of our Jurisprudence. 


Details and a picture in full color will be sent on request 


You incur no obligation — write to 


WEST PUBLISHING CO. ST. PAUL, MINN. 
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CURRENT EVENTS 


Important Proposals 
on Jury Selection 
COMMITTEE of federal judges 

A in a report to the Judicial Con- 
number of im 
the 


rence has made a 


tant suggestions regarding 


lection of jurors in the federal 


yurts, including a national standard 


qualifications, wl ich would pei 


iit the calling of women jurors 


n all states, and provide exe mption 


for workers in essential war in 


lustries, tne ascertainment of qualifi 


itions in advance of service by 


neans of personal interviews and 


juestionnaires, a limitation of two 


veeks on the time jurors shall on 
dinarily be asked to serve continu 
ously, and a more adequate reim 


bursement to them for their costs of 


travel and subsistence. It is suggested 


hat present provisions of the law 
regarding jury commissioners should 
be revised and strengthened, and 


their compensation should be in 


creased in accordance with the added 
duties assigned to them, that waiver 
of indictment be permitted to pre 
vent defendants being held in jail 
to await the calling of a grand jury, 
that each juror be furnished with 
a printed pamphlet setting out his 
trial jurors be 


functions, that 


mitted to take 


per 


and that every 


notes 
effort be made to secure jurors who 


possess “as high a degree of intelli 


gence, morality, inteerity and com 


mon sense, as can be found by those 


who make the selection.” 


The committee on jury selection 
Chief 


Harlan F. Stone on the authorization 


was appointed by Justice 
of the Judicial Conference of Senior 
Circuit Judges and consists of Judg 
John C. Knox, Senior Judge of the 
United States District Court for the 
Southern District of New York, New 
York City, Chairman; Judge Colin 
Neblett, United States District Judg¢ 
New Mexico; 


indley, United 


for the District of 
Judge Walter C. | 
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States District Judge for the Eastern 
District of Illinois; Justice James M. 
Proctor, of the United States District 
Court for the District of Columbia; 
and Judge Harry E. Watkins, United 
States District Judge for the North- 
ern and Southern Districts of West 
Virginia. A copy of the report has 
been sent to all federal judges, jury 
United States at- 
torneys, and federal court clerks, and 


commissioners, 


the committee also solicits sugges- 
tions from bar associations, lawyers, 


and interested laymen. 


Traffic Courts 
Courts by 


BOOK about Traffic 
A George Warren has just been 
published as a part of the Judicial 
the Na- 
tional Conference of Judicial Coun- 


Administration series by 
cils and the National Conynittee on 
Drafhe (Boston: 
Little, Brown and Company, xvii, 


Law Enforcement 


280 pp.) The Automotive Safety 


Foundation contributed funds for 





State Delegate 
Elections 


The attention of members 
in the following jurisdictions 
is directed to the notice by the 
Board of Elections printed on 


page o/: 


(Arkansas Massachusetts 
Colorado Minnesota 
Delaware Nevada 
Georgia New Hampshire 
Hawaii New Mexico 
Idaho New York 
Illinois Ohio 


Indiana Oregon 


Louisiana Rhode Island 
Maryland Utah 
Vermont 


West Virginia 











the countrywide study out of which 
the book was produced. 
The author points est that the 


term “traffic court” is really a 
misnomer, as there are only two cities 
United States (Danbury, 


Conn., and Baltimore) 


in the 
which have 
courts specially set up for this work. 
The book’s exact scope is given as a 
chapter-heading, The Courts Where 
Traffic Cases Are Tried. 

After stating the vital problem 
of traffic law enforcement, the book 
takes up traffic court procedure from 
ticket to the collection of costs; the 
Violation Bureau (‘cafeteria courts’); 
court administration; and physical 
facilities. Court personnel (judges, 
prosecutors, and defense counsel) 
are given a chapter. Twelve pages 
go to The “Fix” and how to elim 
inate it. 

A long chapter on The Justice of 
the Peace (“one of the major modern 
problems in the field of the ad 
ministration of justice’) is followed 
by the concluding chapter, A Pro 
posed Traffic Court 

Mr. Arthur T. 


Introduction, says: 


System. 


Vanderbilt, in an 


The volume is significant, not only 
because it is based on a report that 
has merited the approval of the several 
professional bodies functioning in 
this field, but also because it is the 
product of an investigation and study 
by questionnaires and field 
ferences covering the entire country 
in an effort to ascertain both what is 
established by law and what is actually 
being done in practice. It is hoped 
that the will be the means 
of inducing 


ments in the work of dealing prudent 


con- 


volume 
far-reaching improve 
ly with the complicated problem ol 
traffic law violations. It is also hoped 
that it may stimulate further studies 
of other courts of first instance to the 
end that improvement in the ad 
ministration of justice in these im 
portant tribunals may aid in increas 
ing that sound respect for law on 
which our process of government and 
our way of living necessarily depend 











Committee on 
Post-War Problems 


RESOLUTION creating a Com 
A mittee on Post-War Problems 
was one of the most significant ol 
those passed at the meeting of the 
Council and Committees of the In 
ter-American Bar Association held 
in Washington, D. C., November 19, 
20 and 21. 


follows: 


The resolution reads as 
Ihe Inter-American Bar Associa 
tion creates a Committee on Post 
War Problems to have its seat in 
Washington, to be named by the 
Executive Committee. Its functions 
shall be: 

1. To receive from each of the 
member associations:.of the Inte 
American Bar Association such sug 
gestions respecting international 
juridical problems affecting the post 
war situation as they may wish to 
submit. 

2. To correlate and disseminate 
through the Inter-American Bar As 
sociation member associations the 
suggestions so submitted. 


9 


3. To submit through the Exec 
utive Committee to the Council of 
the Inter-American Bar Association 
recommendations for such actions as 
may be considered suitable 

Most of the nations of the Western 
Hemisphere were represented at this 
meeting. Among those who addressed 
Dr. J. Blanco Uz 
tariz, of Venezuela; Dr. Edmundo de 


the meeting were: 
Miranda Jordao, preside nt of the 
Brazilian Bar Association; Dr. Man 
uel Fernandez Supervielle, of Ha 
vana, first president of the Associa 
tion; Dr. Ricardo ] 
president of Panama; Hon 


H. Jackson, 
preme Court of the United States; 


Alf iro, former 
Robert 
Associate Justice, Su 
Hon. Francis Biddle, Attorney Gen 
eral of the United States, and George 
Maurice Morris, 


American Bar Association. 


president of th 


no 


CURRENT EVENTS 


250th Birthday 
Massachusetts Supreme 

Judicial Court 
250th 


N November 21, the 
O birthday of the Massachusetts 
Supreme Judicial Court was cele 
brated as the anniversary of the real 
beginning, in Massachusetts, of the 
separation of the judicial from the 
executive and legislative functions 
of government by the Act of Novem 
ber, 1692, following the Province 
Charter of that year. The creation 
of the court followed on the heels 
of the illegal “‘witchcraft” tribunal of 
the previous five months. Massa- 
chusetts has been a target for abuse 
for the witchcraft craze, but it is 
forgotten how short and moderate it 
was (with only a score of executions) 
as compared with the long periods 
in England, Scotland and the con 
tinent, when thousands were execut- 
ed as witches. No witch was eve1 
burned in Massachusetts and all 
those in jail were discharged when 
the new court convened. Later a day 
of fasting and repentance 


was pro 


claimed and Judge Sewall, iater 
Chief Justice, standing in the Old 
South Church, publicly repented his 
part in the trials. All the members of 
the Salem jury signed a repentance 
acts probably unique in history. 
Ihe Court, originally called the 
“Superior Court of Judicature,” has 
had a continuous existence. At the 
time of the Revolution all the judges 
were removed and others appointed 
by the revolutionary government, 
John Adams accepting the chief 
justiceship to start the Court when 
because of the 


others hesitated 


“halter about their necks” if the 
revolution failed. He was succeeded 
as Chief Justice by William Cushing, 
later one of the first appointees to 


the Supreme Court of the United 


States. He was appointed Chief Jus 
tice in 1796 by President Washing 
ton, but declined. After the adoption 
of the Massachusetts Constitution ii 
1780, the name of the Court wa 
changed to Judicia 
In 1783, Chief Justice Cush 


"Supreme 
Court.” 
ing and his court abolished slavery 
by a charge to the jury, as incon 
sistent with the first article of th 
Massachusetts Bill of Rights, al 
though slave sales were then advei 
tised in the state. 

The 29th Article of the Bill of 
Rights provides that it is the right 
of every citizen to be tried by “judges 
as free, impartial and independent 
as the lot of humanity will admit.’ 
The Court has lived up to that 
standard. 

At the exercises in the Court 
which opened this interesting o¢ 
casion, addresses were made by At 
torney General Robert T. 
nell, Damon E. Hall, Bentley W. 
Robert G. 


Chief justice Field responded with 


Bush 


Warren and Dodge 
an historical account of the Court. 
In the evening a great banquet of 
the Bench and Bar took place at the 
Copley-Plaza Hotel, at which Honor- 
able Frederic H. Chase presided. 
After welcoming remarks by Mayo 
\. Shattuck, president of the Massa 
chusetts Bar Association, the gather 
ing was addressed by Governor 
William D. Miuitchell, 
Attorney General of the 


Saltonstall, 
former 
United States, Judge Learned Hand, 
of the Second Circuit Court of Ap 
Frank- 
furter of the Supreme Court of the 


peals, and Associate Justice 


United States. 


A pamphlet containing portraits 


of the present Court and of the chief 


justices since 1692, was distributed 
at the dinner. It was an_ historic 
occasion in recognition of the contri 
bution of an independent judiciary 


to civilization. 
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_. Shall It Perish? 


By JULIUS HENRY COHEN 


Of the New York Bar 


Che world will little note nor long remember wnat we say here, but it can 
never forget what they did here. It is for us the living rather to be dedicated here 
to the unfinished work which they who fought here have thus far so nobly ad- 
vanced. It is rather for us to be here dedicated to the great task remaining before 
us—that from these honored dead we take increased devotion to that cause for 
which they gave the last full measure of devotion—that we here highly resolve 
that these dead shall not have died in vain, that this nation under God shall have 
a new birth of freedom, and that government of the people, by the people, for 
the people, shall not perish from the earth.” 


HE hope of the world lies in the preservation of 
those institutions which make for the widest oppor- 
tunities for self-government and for the freedom of 
he individual to select his own representatives. Local 
self-government is essential to the success of American 
nstitutions. The independence of the states is likewise 
ssential. The decisions of the United States Supreme 
Court in the main, in the extension of the interstate 
ommerce power, are sound. But there is grave danger 
thead in the failure to recognize the importance of our 
form of government as the guarantee of liberty and of 
lemocracy. 
Mr. Justice Jackson has recently accented the need 
for examination of the historical origins of our gov- 
ernment in order to give us the perspective of a long- 
range view necessary if we are to deal soundly with the 
recurring conflicts between liberty and authority. There 
is great danger ahead if we allow ourselves to be so 
swept overboard by the war effort that we shall adopt 
legislation and make decisions that we shall later re- 
eret; that even now we are likely to make mistakes such 
as we did in passing the Eighteenth Amendment, done 
under pressure of the last war’s needs, to awaken later to 
the fact that we had violated one of the first principles 
of democratic government, namely, not to go counter 
to the habits and traditions of the people. Mr. Justice 
Jackson said: 
Impersonal and inevitable forces bring about in war 
h history teaches us to fear. The extent 
to which our institutions survive the impact of war depends 
on the continuity of our tradition in the minds of the 
people even while we temporarily depart from it in prac- 


many trends whi¢ 


tice.2 
Looking forward, it is already clear that, from an 
(American viewpoint, we are seeking to preserve Amer- 


ican institutions, and from an international viewpoint, 


] Address delivered by Associate Justice Robert H. Jackson 
of the Supreme Court of the United States, at the annual banquet 
of the State Bar of Texas, San Antonio, July 3, 1942. 
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From Lincoln’s Gettysburg Address 


we are seeking a new form of government that will 
inevitably involve some surrender of national inde- 
pendence and sovereignty with grants of power to a new 
or federal government. It is the conviction of many 
students that in the lessons of our own American history, 
and especially of our federal form of government, is 
to be found the solution for both problems—on the one 
hand, holding fast :o the preservation of power to 
the nations as independent states, and the people, as 
contained in the Tenth Amendment of the Constitu- 
tion; on the other, contributing to the rest of the world 
the value of sacred adherence to covenants and restric- 
tions in charters and constitutions as a means of safe 
guarding against the usurpation of power.* 

The thoughtful student, looking around the world, 
must be convinced that there is a surge in the direction 
of preserving to each nation the opportunity to develop 
its own culture in its own way. In the surrender of 
century-old extraterritorial and related rights in China 
is to be found cogent evidence of this newer British 
policy. There is a logic of events more inexorable than 
any other kind of logic. In the movement in India, and 
in what is happening in Australia are to be found signs 
of the times, namely, the effort at preservation of oppor 
tunity to each sovereign State to find and establish in 
its own way its solutions to its own problems, imple 
mented with a grant of power to a federal agency, akin 
to our own United States in that respect—a power to 
protect these United Nations and safeguard them while 
they are carrying out their own independent policies. 

In this paper we shall draw from the experience of 
the states and the cities in their relation to our Federal 
Government, in order to make two points—first, that 
adherence to the traditional policy of our country is 


essential to the success of our own democracy; and, sec- 


2. Address by Mr. Justice Jackson, idem 
8. See Pilgrim’s Way, Lord Tweedmuir, Ch. “My America,” 
pp. 260 276 











GOVERNMENT 


ond, that following this example in an international 
organization is one of the conditions to the success of 
any such international organization 

Ihe time has come no longer to be carried away by 
lise ission ot economics The world has been swept oft 
its feet by the assumption that all our problems are eco 
nomic. A Justice of the Supreme Court reminds us that 
God did not unfold the eternal vision to Adam Smith 
in Manchester nor yet to Karl Marx in the British Mu 


scum.'’* Government is a matter of dealing with people 


It is a matter of sound psychology, and of good morals 


of economics. The student of 


rather than a matte 
history, the student of the science of government, and 
the student of psychology and morals, have more to 
contribute in the solution of these problems than thos¢ 
who have been confined in their thinking within the 
departmental boundaries of courses 1n ofr books on 
CCONOMICS 

The world is coming now te the traditional Amet 
ican viewpoint that that government which does not 


rest upon the consent of the governed is bound to fail; 


and that even in the case of so-called “backward peo 


ples” there must be held out to them the promise of 


self-government at the earliest possible date. At a time 


when we are seeking to protect ourselves and the other 


Allied Nations from coercion, we must be sure that 
there shall not be developed 1 government of coercion 
in our own country. Yet, there are people who really 
believe, and accept as a working philosophy, the new 
theory that social reforms they wish to se¢ accomplished 
can and should be accomplished by the practical aboli 
tion of the states and the cities, and their subordina 
tion—especially in the field of finance and taxation—to 
the national government 

The believers in this theory of government have com 
pletely forgotten the history of the states and their social 
experimentation, the long line of deve lopment in New 
York and other states of social and industrial legislation 
long before the Federal Government took up such mat 
ters—for one example alone, the pioneering and devel 


opment in the housing field in New York Che late 


Justice Brandeis aptly put it 
It Is one of the happy incidents I th federa syvsten 
that a single courageous State ma f its citizens choose 
serve as a laborator‘ ind trv novel social and economic 


experiments without risk to the rest of the country 

We spe ak not alone for the inde pe ndence of the states 
but for the independence of the cities as well. In New 
York, the Home Rule Amendment and the City Home 
Rule Law’ all came about because of the belief of men 
like Clinton Rogers Woodruff, Horace I 
Dorman B. Eaton, Robert Fulton Cutting, William 


Deming 


Jav Scheiffelin, that the only way to get good govern 


Address by Associate Justice Felix Frankfurter at the In 


1uguration of Dr. Harry N. Wright. Sixth President of the College 
of the City of New York Ww < September 30, 1942 

y The States At the Cross cis iT address delivered by 
Henrv Epstein. Solicitor General of t State f New York at 
he annual conver 1 f Na } \ss ! f Attornevs Gen 
¢ 1. Clevel ] 2 

“gr eg rind, wef 85 U.S 76 L. Ed. 747 
: 


OF THE PEOPLE 


ment in cities was to put the responsibility upon th 


citizens of the cities, and to give them th power t 
govern themselves. 

\s a matter of psychology, the only way to win th 
confidence of human beings is to put confidence i 
them and more and more responsibility upon then 
Just because the individual is interested in his own lift 
and then in the life of his family, he becomes intereste 
1] 


in his surrounding community. People submit t 


being governed if they have the opportunity to chang 
their governors and can reach them locally 

Chis is a lesson taught not only by Anglo-Saxon ex 
perience It is a lesson, too, to be found in the experi 
ence of still older governments. Mme. (¢ ing Kai-shek 
tells us that in China, from earliest times, a system of 
local self-government prevailed. This system was based 
upon subdivision of the county; and it is this systen 
that is at the present time the foundation upon whicl 
China is framing, even in wartime, a constitutional gov 
ernment.® 

Nehru tells us that India “started off fairly well in 
regard to political freedom.”® There were village re 
publics. The king’s powers were supposec to be limited 
Yet, Nehru reminds us, people were careless as to who 
vas the king; as long as they had their local freedom 
what did it matter to them who was the boss above? As 
Nehru points out, this was a dangerous and foolish idea 

just as we know it would be for us. What a reminder 


to our own country Nehru gives us: 


Gradually the boss on top increased his powel! and en 
croached on the freedom of the village And a time arrived 
when we had had absolutely autocratic monarchs and there 
was no village self-government and no shadow of freedom 


anywhere from the top to the bottom 

Do we wish, in our country, to see t lines of stat 
government, and the lines of municipal government 
wiped out? 

Ihe experience of Australia has in it grave and seri 
ous lessons for us. It is a smaller country Chere is 
nothing in its Constitution akin to our Tenth Amend 
ment. The states of Australia are not required to pro 
vide the roads and all the needed loca iproveme nts 
as is now required of the states ind cities in this country 
to aid in carrying on the war effort. Indeed, after the 
decision in the famous Engineers cas the states in 
\ustralia continued to exist merely at the mercy of the 
Commonwealth. The Australian Commonwealth has 
had to take over all the financing of the country. Its 


recent determination in practical effect to take away 


from the states then powel to borrow money. and to 
vest this power exclusively in the Commonwealth, has 
been sustained by a vote of 5 to 1 in the High Court of 


Australia [his is said to mark the end of the federal 


\ cle IX, N York State Constitu ( 867. I 1939 
8. ( I Mi ( ng K { 
Ni 942. p 
I G It H | Ne 
Ii 
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GOVERNMENT OF THE PEOPLE 


1 in the constitutional relations of Commonwealth 
f a new era in which Australia 


ites and the beginning ¢ 
bordinaes the states in their relationship to the Com- 
ynwealth.?? 
We are witnessing in this country too a conflict be- 
een two points of view. There is strong advocacy in 
is country too for the view that the Government of 
United States assume all financial indebtedness, 
luding the indebtedness of all municipalities, coun 
and states, and that in return for assuming such 
mmplete responsibilities, the Government “shall arro 
te to itself the sole power of levying all taxes now 
ied by them.” There has been a gradual extension 
federal power at the expense of local self-government 
er since the Civil War. But during the past decade, 
is process has been gradually accelerated. 
Che Department of Justice and the Treasury Depart 
nt now claim that, under the Constitution of the 
nited States, there already exists full and complete 
lominance in the field of federal income tax over all 
states and the cities. Specifically, the Treasury has 
iged an unceasing Campaign in recent years to secure 
the power to tax state and local obligations. Thus far, 
he states and municipalities have successfully fought 
ff these efforts. 


,ar Association, representing the Bar 


The American 
the country, opposes the proposal. Speaking on 
ehalf of the Association, the former Mayor of Cincin- 
iti, a distinguished lawyer, Murray Seasongood, said: 


The bar association is most concerned with the effect 
of the proposed taxation on the structure of our Govern- 
ment and how we should effect changes in that structure. 

This issue is profound. It is not a choice between con 
flicting social policies. Basically, it involves the question 
whether you should further subordinate the states to the 
Federal Government, whether you should continue the trend 

toward centralization and away from local self-government, 
or should you call a halt and restore the states and cities 
to the place in the federal framework which apparently was 
intended when the Tenth Amendment was adopted in the 
sill of Rights, reserving to the states all powers not dele- 
gated to the United States.1* 

Che American Federation of Labor opposes it. With 

gard to taxation of future state and municipal securi- 
ties and of those of political subdivisions thereof, the 
\merican Federation of Labor holds that 


to preserve the sovereignty of our several and separate 
state governments, and the home rule of our cities, that 
the credit and borrowing capacity of our several states and 
political subdivisions thereof shall be taxable only by the 
respective states, thus reserving to the states exclusively 
this field of taxation and preventing the coercion of the 
states by the Federal Government and preserving local 
self-zovernment.! 
The Treasury derides the claims made on behalf of 


the defenders of local self-government that such a power 


in the Federal Government threatens the continued free- 
12. New York 7 Sunday, July 26, 1942 
13. See full page vertiseraent Technocracy Urges Total 
Conscription of Men, Mat l. and Monev—W National Service 
from All Prof None New York Times, March 8, 1942, 
LO 
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dom of local government in America. However, it was 
demonstrated before the Special Brown Senate Com- 
mittee and the Ways and Means Committee of the 
House, that the power to tax still does involve the 
power to destroy, in the proper sense of that phrase. 

If the Federal Government can tax all state and local 
bonds, it can say that some of the bonds should be 
exempt and others not. The Federal Government would 
have the power to classify the bonds both for taxation 
and exemption, and thus exempt those securities issued 
to finance projects which the Federal Government 
wished to encourage at any given time, taxing all others. 

This power to favor certain purely local projects and 
discourage others, while intended to carry out a na 
tional policy, would inevitably result in dictation to 
local governments of what they might do, disregarding 
entirely the preferences of their own voters. So would 
come an end to the states’ and the cities’ freedom to 
determine their own policies. 

Again, the effect of a tax on municipal bonds, with 
out regard to the municipalities’ ability to finance them- 
selves, would in many instances be to determine whether 
the municipalities could exist at all. The experts for 
the Federal government are obliged to agree with the 
experts called by the states and cities before the Con- 
gressional committees that a tax on local bond interest 
would inevitably compel local governments to pay more 
interest on their borrowings. There is some difference 
as to the exact amount of increase in interest cost that 
would be involved, but on the basis of the testimony of 
experts for both sides, it is safe to conclude that it will 
run somewhere in the neighborhood of 34% more 
interest. That is to say, a municipality which now pays 
3% interest on exempt bonds would be compelled to 
pay about 334% to 4% on a taxable bond of the same 
security. 

Now, account must be taken of the fact that there is 
a large group of local governments that are in what is 
called “the marginal group of borrowers,” and that 
these municipalities are already at the limit of their 
credit and cannot afford to pay any more interest. Even 
if they would be willing to contract to pay, let us say, 
5% instead of 4% interest, the security of their obliga- 
tions would be so impaired that the investment bankers 
would not be willing to buy the obligations. For such 
local governments as these, bankruptcy would be the 
result. In short, a federal tax on their bond interest 
would be the difference between being able to finance 
and not being able to survive at all. 

This group of “marginal borrowers” among local 
governments grows and contracts as times get better or 
worse. During the early 1930's, municipal bankruptcies 
were threatening all over the country and, in conse 
quence, a Municipal Bankruptcy Act was passed by 

14. “Taxation of State and Municipal Securities,” a statement 
before House Ways and Means Committee by Murray Seasongood, 
28 A.B.A.J. 404. 

15. Revenue Revision of 1942—Hearings before Committee on 


Ways and Means, House of Representatives, 77 Cong., 2d Session- 
Vol. 3, p. 3425, “Tax-Exempt Securities.” 











GOVERNMENT 


Congress to remedy the situation. Furthermore, al- 
though the size of this group of local governments which 
would be destroyed by a tax on their obligations ex 
pands and contracts with the times, the group changes 
Hence, the local government which today may be on 
the soundest footing may tomorrow be in the group 
which would be destroyed by such a federal tax. In 
other words, the tax is one which is a potential threat 
to the survival of every state or local government in the 


country at some time in the future 


The power of the purse has always been recognized 
by students of government as second only to the powe1 
to wage war. It is the contention of those who are de 
fending the states and cities that there is a covenant in 
the Constitution, adopted as an addition to the Con 
stitution itself, which protects the states and the cities 
against this assumption of power. It is the contention, 
on the other hand, that when the Sixteenth Amendment 
was adopted, the people of the country gave up their 
rights to state and local self-government by granting 
the power to tax “from whatever source derived.” Thus 
far, the Supreme Court of the United States has held 
that this is to be interpreted in the light of all the other 
provisions of the Constitution, among which is the 
guarantee to the states of their continued existence. 

One hundred and fourteen proposals to impose a 
federal income tax on state and municipal bonds have 
been made and either failed of passage or were defeated 
in the Congress of the United States during the past 
thirty years. Once in 1924, a proposed constitutional 
amendment was defeated in the House and never 
reached the Senate. In 1918, a bill passed the House 
but was defeated in the Senate 


? 


In 1940 the Senate, by a vote of 44-30,1* defeated the 
Brown proposal to tax future issues of state and munici 
pal bonds. But at the present session a more decisive 


victory was won by the states and cities. To the demand 


16. Pairings and announcement of position of absentees varied 


the count to 57-36 

17. See Congressional Re d, Wednesday, October 7, 1942, Vol 
88. No. 17] p. 8158, Senator ¢ lark 

18 New York Times, October 9, 1942, p. 12 


19. Ibid 
290. Thid 
21 The camouflage attack—that millionaires find a “haven” in 


tax exempt bonds no longer lulls any informed person to sleep. 
It is now known to anyone who will read the hearings in the 
House and Senate, that to tax every home owner for the addi 
tional cost of state and municipal borrowings in order to pour 
the United States Treasury is merely 
t dollar to satisfy a 


additional revenues into 
to take from every little Peter an equivale 
Treasury Paul 


Congressman Robertson, of Virginia, a member of the House 
Wavs and Means Committee, who heard the testimony, said that 
though he had been prejudiced in favor of taxing income from 
state and municipal bonds as a “loophole that ought to be stopped ¥ 


after hearing the representatives of nearly every state government 
in the Union, the testimony of mayors, of organizations, and of 
economists, had now, on reflection, 

taxation of the in- 
come from state and municipal bonds would be bad, on two 


“reached the very definite conclusion that 


grounds, at least 

“In the first place, the taxation of such bonds merely shifted 
the burden from the Federal Government to the states and the 
political subdivisions thereof, and in the over-all picture we 
made no economic gain. In the shifting of that burden that 
tax went down, unfortunately, where it would hurt the most, 


OF THE PEOPLE 


of the Treasury, supported by the greatest pressure th 
Administration has ever mustered, that all outstandir 
state and municipal bonds be subjected to federal it 
come tax, the Ways and Means Committee of the Hous 
gave an emphatic “No” as answer, even friends of tl 
Administration denouncing it as a “shocking brea 
of good faith.” In the Senate, the Finance Committ 
gave the same answer by a vote of 15 to | As for taxing 
future issues, the Treasury lost in the Ways and Mea 

Committee of the House and won by a narrow marg 

in the Senate Finance Committee. On October 8, bot 
proposals were decisively defeated, after debate in tl 
Senate, by an overwhelming vote—52 to 34—Senator 
Austin (of Vermont) saying, “tyrants have lost their 
heads by such subterfuges.” The “subterfuge” het 

he said, was “aimed at changing the form of our govern 
ment” in the midst of war, and asserted that enactment 
of the proposal would mean an end to the independen 


of the states.18 


Senator McKellar called it an ‘entering wedge” whic! 
could easily become “the greatest blow to the dual sys 
tem of government” and might even destroy that systen 
Other Senators who voted for the proposal were doubt 
ful of its constitutionality and went along with the pro 
posal in order to put the constitutional issue on the lap 
of the Supreme Court of the United States.'® Even thi 
Administration leader of the Senate (Senator Barkley 


doubted its wisdom.?° 


This battle was won by the governors of the states, the 
attorneys general, the finance officers, and the mayors ol 
the cities, both large and small, who made it clear to 
their Senators and Congressmen that the proposal was 


not a matter of “plugging up loopholes” in the Incom« 
Tax Law, but was instead a matter of digging the graves 
of the states and cities. The hot defense had behind it 
a simple human motive—the preservation of the free 


dom of the home centers.”! 





and that is upon the small property owner, or the man who 

rents property and pays rent based upon taxes Congressional 

Record, July 16, 1942, Vol. 88, p. 6470 

For the time being at le ast, the effort to c ect a weakness in 
the operation of the Income Tax Law, through the process of 
destroying the federal system, was frustrated y the states and 
the cities 

‘The correction of the defect itself possible as it always has been 
by Constitutional amendment, does not call for a complete up 
setting of our federal structure. This is clearly seen now by the 
American Bar Association, the American Federation of Labor, the 
National Teachers’ Association, and organizations of taxpayers 


everywhere. 


For over five years the Treasury has rejec every suggestion 
| 


that it press for a Constitutional amendment and offer it to the 


public for clear decision by the people The issue could have 
been settled and passed upon long before its debate in Congress 
delaved passage of the present much needed Revenue bills The 
fear of Treasury officials obviously is that, when the issue is 
squarely presented in its true aspects to the voters, it will be de 
feated. Certainly, it may be expected that the same state and 


local officers who presented their testimony to Senators and Con 


gressmen would seize the opportunity of sucl public discussion 


to make these facts known to their constituents. They would do 
so to protect themselves against a later charge that they had failed 
to perform their duties. Once the folks “back home” understood 
the situation their sound common sense would lead them to do 
what the folks “back home” did with the Constitution itself 


insist upon such necessary reservations and covenants as would pre 


serve the liberty of the states and the home rule of the cities 
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[he persistence of these attempts to break down the 
enants in the Constitution should be a challenge to 
lawyers of the country. They should study the pro- 
sal. for once they understand it, they will act as 
-vers have always acted in such crises. 
It is the contention of the Government—the Treasury 
| the Department of Justice—that the supreme power 
taxation is in the United States. In a compendious 
iew of the law on the subject, carefully prepared to 
vince Congress and the courts, the Department of 
tice argues that the Constitution of the United 
tes does not shield “the states against the . . . supreme 
ing power of the central Government.”” Moreover, in 
veloping this destructive thesis, the Chief Counsel of 
Bureau of Internal Revenue argued that “there was 
. basis for denying the powel of the national Govern- 
nt to tax... the institutions of the state.’?? It is the 
nfident belief of the officers of the Administration in 
irge of this fight that, if they can once get to the Su- 
me Court of the United States, the present personnel 
that Court is ready to overrule Pollock v. Farmers’ 
van & Trust Co.2* We do not share their confidence. 
On the contrary, our reading of the opinions of the 
yurt satisfies us that that Court is not yet ready to over- 
row our federal system by any such ruling, nor to 
ange our structural form of government by judicial 
cision. 
[There may be those who believe that the time has 
me to throw overboard state lines and municipal divi- 
ions, and concentrate power completely in Washington. 
But, we believe that the traditions of the American 
Government will finally control the decisions of the 
Supreme Court, and we are satisfied that adequate pre- 
sentation of these considerations will result in that 
Court’s maintaining the federal system in this field, 
leaving to the people to make any change by consti- 
utional amendment 
Ihere is now presented to us this very vital question: 
Shall the federal system be continued, with the borrow- 


ing power of the states and cities uninterfered with by 


1g 
the Federal Government through income taxation, or 
shall we gradually, by a process of infiltration, develop 
1 system under which the Federal Government is su- 
preme in the taxing field? 

We quote from Mr. Justice Jackson’s address: “Im- 
personal and inevitable forces bring about in war many 
trends which history teaches us to fear.” If we justify 
such breaches of covenants in our Constitution, what 
hope or promise can we offer to the rest of the world 


that any covenants they enter into with us will survive 


22. Taxation of Government Bondholders, The Immunity Rule 
und the 16th Amendment—a study made by the Department of 
Justice, June, 1938, pp. 9-10 

23. Address of Chief Counsel, Bureau of Internal Revenue, 
October 26, 1938 

24. Pollock v. Farmers’ Loan and Trust Co., 157 U. S. 429, 
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the pressure of inevitability and self-interest, of personal 
ambition, or even of a national aim to dominate. At a 
time when we are told that our example is to furnish 
light and inspiration to the rest of the world, how can 
we betray the faith of the rest of the worid in us? 

Alfred Noyes says: 
.. . In the far simpler conditions of our forefathers the 
things that belonged to our peace were often found because 
they had the vision, though distant, of that true and abid- 
ing country, which was once thought to be the divine 
revelation whereof our earthly best is but a poor symbol 
and shadow.?5 

So—we say that so long as the spirit of man shall not 
perish from the earth, government of the people, for 
the people, by the people, will not perish. It may die 
here as it did in India, as Nehru reports. But it may 
spring again to full life in China, or even in Russia. 

The question presented is this: Shall we go through 
the misery and suffering of re-creating our own country 
after this war, or shall we hold tenaciously to what, from 
past sufferings, we have learned to be the best form of 
government for us that we could have devised? 

The temptation to those who think they know what 
is best for the common people to dominate and formu- 
late the policies for those people is great. We have suc- 
cumbed to it in the past—in the Philippines, for exam- 
ple, where we were seduced by the charms of imperial- 
ism. But we have learned our lesson, and we have had 
our reward, in the manner in which the Filipinos have 
been fighting side by side with Americans, holding ever 
before them the promise of the independence which we 
have pledged to them. Finley Peter Dunne may help 
us to see the light. After the Spanish-American War, to 
the suggestion that we teach the Filipinos our civiliza- 
tion and culture, Dooley replied: 


But, Glory be, ‘tis more like a rasslin’ match than a 
father’s embrace. Up gits this little monkey of an Aggy- 
naldo, and says he, “Not for us,” for he says, “We thank 
ye kindly, but we believe,” he says, “in patronizin’ home 
industhries,” he says. “An’,” he says, “I have on hand,” 
he says, 
home-made liberty, like ye’er mother used to make,” he 


“an’ f'r sale,” he says, “a very superyore brand iv 


says. “Tis a long way fr’m ye’er plant to here,” he says, 
“and be th’ time a cargo iv liberty,” he says, “got out here 
an’ was handled be th’ middlemen,” he says, “it might 
spoil,” he says. “We don’t want anny cold storage or em- 
balmed liberty,” he says. “What we want and what the 
ol’ reliable house of Aggynaldo,” he says, “supplies to the 
thrade,” he says, “is fr-resh liberty r-right off th’ far-rm,” 
he says. “I can’t do anything with ye’er proposition.” he 


says.?® 
Lincoln died a martyr but his words live on. 


158 U. S. 601. 
25. “The Edge of the Abyss,” by Alfred Noyes, appearing in 
Fortune, October, 1942, p. 125. 


26. To be found in The Democratic Spirit, by Bernard Smith, 
p- 581. 











INTERNATIONAL FRIENDSHIPS 


By GEORGE MAURICE MORRIS* 


President, America 


OR one who Spt iks on behalf of the American Bai 
\ssociation there is an unusual satisfaction in greet 
ing the persons attending this meeting. Your pres 
ence here is a warrant that the business of the Inter 
forward. If evidence 


American Bar Association is to g 
were needed of the determined purpose of the mé¢ mbers 


of this association, that evidence would be furnished by 
this meeting of the association’s council and committees 
War-induced difficulties of transportation have forced 
postponement of the plenary meeting scheduled for 
suenos Aires, but the association is pursuing, un 


ed to its creation 


goals which 


deterred, those inspiring 


ral and practical 


Pleased we all are with th 
significance of this meeting. But we would be less than 


ess our regret that we are not 


candid if we did not con 


sitting together as the 
the lawyers of Argentina. We had looked forward, with 


uests of our hospitable friends, 


such eagerness, to visiting them in their great capital 
city of Buenos Aires; to exchanging with them the 
smiles and handclasps which men of a good fellowship 
enjoy; to meeting and hearing their learned men of the 
law; to experiencing those sustaining satisfactions born 
et 


of the hours spent with friends whom one is in 


rhythm. 


Inspiring as it is to have re ad to us the message of our 
esteemed and respected President, D1 Sileueira, and to 
be advantaged by his thoughts, so cogently expressed, 
we miss his physical presence ind the charm of his 


personality His enforced absence is another debit 


charge against a war which has so disrupted the plans of 
all of us. 

We miss all of these things. Our regret is lessened 
only by the confidence that our enjoyment is merely 
postponed. It shall be our business to see that on a day 


not too far removed we shall meet with our esteemed 


leader and his colleagues of the Argentine bar. 


Jut regrets must be put aside. We are here to pursue 


the purposes stated in the constitution of this Associa 
tion. These have mainly to do with laws and lawyers 
as such and we shall cleave to them. Beyond these ex 


pressed purposes, however, there are results of our com 
ing together which follow as surely as a wake follows a 


moving ship. 


It is a truism that wars are no longer fought by 


armies and navies alone: they are fought by entire na 
tions. May it not be equally true that friendships of 
* Remarks at the ple SESSIOT f e Council of the Inter 


American Bar Association, Washington, D. ¢ November 19, 1942 


Bar Association 


] 
uv f 


nations are no longer made and maintained merely 


eovernments; aren’t international friendships, nowa 


} 


days, really made and maintained by peoples? With 


the month the chief executive of one of the belligeren 
in the present wa announced that his people had no 


broken off relations with the people of another country 
but his government had merely broken with their gov 
enment. This was no mere psychol ical political 
maneuver. It was almost an acknowledgment of th 
The president's 
He had no 


authority over the hearts and minds of either of the 


limitation on governmental powers. 


authority was to act for a government only 


beoples concerned. 


One of the most revealing stories of the war is that 
of the Italian soldiers who are held as prisoners in 
England. The friendship between the British and the 


ardle ss ol the 


Italian peoples is almost proverbial 
formal relations of their governments. Although they 
are prisoners these Italians are, of course, receiving pay 
What are they doing with their pay The report is 
that they are putting sizeable portions of it into the 
purchase of British war savings stamps. They are 
actually aiding the cause of their friends British 
people, whose government is at war with the Italian 


vovernment! 


The practical Importance ol irienasnip among 


peoples as distinguished from the met formal friend 
ly relations of their governments is really very great 
Relations between governments are conducted by men 
who hold offices they normally wish to retain. In 
dealing with foreign governments it is frequently 
desirable to make concessions in order to get con 


cessions. One's political opponents, however, magnity 


the size of the concessions made and reverse thi olass 
on the concessions received. As a result the office- 
holder who wishes to remain an office-holder, is undet 


a constant pressure, in his relations with other govern 


ments, to avoid the appearance of trading away any 
interest of his people This means that he is always 
tempted to take the course which appears to sel the 


selfish and immediate good of his own country 


than to follow the path of ultimate and higher good 
} 
{ 


of his own country and of he tamily of nations 


gerne rally. 


The wholly natural desire of the public man for 
continuance in office may thus lead him to courses 
Where, 


nt trien Iships 


which in private life he would scorn to pursu 
however, he may be assured ot the in 


of his electorate for the people of 1 yuntry with 
I 
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se government he is dealing, the situation is differ- 


>>? 


He knows that under such circumstances fair 


iling and even generosity with the neighbor country 


~ 


assure him of practical support at the polls. We 


bably have all observed that virtually any 
} 


treaty 
1 some countries is unpopular at home, whereas 
aties with other countries are always applauded by a 
yple who have a friendly feeling for the other treaty 
rty 


There is an old anecdote which may have a bearing 
the value of our knowing each other. 

\ man said to the wise man, “Is it true that you dis 
the new magistrate 

[he wise man replied, “Yes, it is true 

“vou don’t even know 


But,” asked the inquirer, 


new magistrate, do you?” 


Of course not,” said the wise “How could | 
slike him if I kn 
Knowledge leads to 


] he se, if 


riendships flourish, however, when nourished by com- 


man 
hime?” 

understanding, tolerance and 
npathy. turn, are the paths to friendship. 
mn interests. Doubters have queried whether the 


oples of our hemisphere have enough interests in 


ymmon to serve as a basis for thriving friendships. 
Mhese doubters have even asked whether we lawyers 
ive enough in common with each other for this or 


ganization of ours to prospe1 








As to the doubt concerning the common economic 
Americas, the dis 


Raoul 


short answer. He has 


nterests of the peoples of the 


inguished Cuban diplomat and _ scholar, Dr. 
Herrera-Arango has given the 
aid that our economi differences ar¢ adequate proof 


f our interdependence. Differences seldom arise among 


1en who have nothing worth differing about. 


So far as our community of ideas is concerned, the 


vapor of doubt is dispelled by the distillate of history. 


In the first place, we are the descendants of men who 


sought, through the ships which brought them to this 


new hemisphere, to improve their lives. Chey were 


people who had the strength of their conviction that 


it was possible to make “a new world” for themselves 


and their children. How like them we are! Taking ship 


for a new world is not so open to us but we re peatedly 
evidence our faith that improving the conditions of our 


lives is as open to us as it was to them. Isn't that faith 


the fundamental impulse for this and all kindred asso- 


] 


ciations of our profession, namely, to improve out 


world for the living of ourselves, our fellows and our 
children? Rather clearly it is the faith of our fathers 
which brings us together and is a binding common 
interest among us 

most of us are 


In the second place the intellectual, 


and many of us the racial, inheritors from men who 
gave their treasure, their blood and their lives to throw 
off the government over them of men other than them- 
selves. How like them we are! While probably none 
of us is completely satisfied with the laws under which 
he is living, or with the manner in which those laws 
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are enforced, there are few among us who would not 
take up arms to Oppose the imposition upon us of 
foreign rule. So strongly is this principle rooted in us 
that we have pledged many of our countries to come 
to one another's aid when any of us is threatened with 
foreign domination. ““The Americas are for the Ame 
icans” is an active, as well as an historic, concept in ou 
political thinking. 

In the third place we are all, as citizens and lawyers, 
deeply interested in promoting the administration of 
justice and advancing the science of jurisprudence not 
only in the domestic law of our own countries but in 
the international relations of our governments and oul 
citizens with each other. So conscious are we of this 
interest that those of us whose governments are allied 
in the current war think that the administration of 
justice is the great issue in that conflict. 

As the now refugee leader of the Polish bar, Dr. 
Raphael Lemken, recently put it, “We should be proud 
of the fact that this war is being fought for an idea 
which we [lawyers] have been working for all our lives.” 
That idea is that law and not force shall be the regulator 
of relations between man and man, man and state, na 
tion and nation. 

One might go on indefinitely identifying the interests 
we lawyers of the Americas have in common and upon 


which this enterprise of ours rests. But why on? 


ZO 
What is more fundamental to any lawyer's life than 
justice under law? It is a professional necessity. Goy 
ernment by law is what each and all of us want for 
ourselves and for our countrymen. The history of the 
bar in all of our countries demonstrates this beyond the 
possibility of question. What greater tie could we, 
with our background, have than our mutual interest 
in improving the laws to the end that justice may be 
more certainly assured? 

Enough has probably been said to demonstrate that 
the Inter-American Bar Association has a foundation of 
kindred interests among its members upon which a 
great structure of mutual contribution can be erected. 
Mhis structure may be delayed, but won't be stopped, by 
transportation priorities. We have contracted to build 
that structure and we intend to fulfill our contract. 

There is a thought respecting the character of the 
deliberations at this particular meeting which might 
appropriately be left with you. 

A native caution against discussing, before the race 
has been won, what we shall do with the prize after we 
win it, inhibits many of us from considering what must 
be done when the current slaughter among nations 
comes to a stop. There is increasing evidence that we 
must overcome the inhibition under which we are so 
cautious. 

Almost everyone is agreed that we are today at war 
because the world’s leaders from 1918 to 1939 were so 
much less able to make a peace than they were to mak« 
a war. If this situation repeats itself the frightful con 
sequences are obvious. Not only may the rest of the 
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world fail to climb from the abyss into which its 
stricken peoples have fallen but we may be dragged in 
after them. 

Who will be our leaders in the efforts {or pe ace no 
one now knows. It is dificult to believe, however, unless 
past experience is no guide, that men trained in the 
law will be entirely missing from among those leaders. 
If this be true, it would appear that it is time for the 
organized bar to begin moving to the attack on post 
war legal problems so far as these may now be 
anticipated. This subject, if we can avoid getting lost 
in its political implications, appears to be especially 
the province of the lawyers of the Americas who have 
organized themselves into this representative Inter- 


American Bar Association 


REGISTER 


Whether we are ready for it or not, it will be th 
civilization of the Americas that will in large part b 
called upon to help build a new world, both physical 
and spiritually, upon the ruins of the world we hay 
known. This will increasingly appear as the manife 
destiny of our culture. There are legal contributions 
be made as well as social and economic proposals. 

We should lose no time in taking up our task. This 
association is an excellent instrument for the focusing 
of the ideas and influence of the lawyers of the Ame! 
icas. We should not adjourn our session without setting 
up a machinery dedicated to achieving that focus. The 
world is woefully wanting in wisdom. If among us there 
is any store of that priceless ingredient for successfi 


living, we should be the last to hoard it 


THE FEDERAL REGISTER AND CODE OF 
FEDERAL REGULATIONS 


How to Use Them—lf You Have Them 


By JOHN H. WIGMORE 


Lecturer on Law, Northwestern University 


ODAY, ninety per cent (say) of United States in- 
dustry and commerce is living under federal regula 
tions, in some degree. And the managers of industry 
and commerce realize this. Now the sole authentic 
source for the validity of those regulations is the Federal 
Register, and its companion, the Code of Federal 
Regulations. But do the legal advisers of the men of 
industry and commerce know this? And are they 
adequately familiar with the scheme of the Register and 


the Code, on which their legal advice must be based? 


It may well be doubted. The doubt arose in the 
writer’s mind upon hearing from a lawyer-friend in a 
far western city of $00,000 population. A casual refer 
ence, in correspondence, to the Federal Register elicited 
the response that the Register was not to be found in 
any law library of that city or county, and could be 
found only in the city public library. If this instance 
were typical, then apparently the legal profession not 
only there, but in scores of othe1 laree cities, were mak 
ing no demand on the Bar law libraries and the county 
law libraries to carry these sources, and were thus ap 
parently unaware of the existence of these authentic 


sources for their legal advice. 

1. To learn whether this disquieting inference was 
well founded, correspondence was had with the Division 
of the Federal Register, The National Archives in Wash- 
ington, in whose agency the Register and the Code are 


10 


prepared and edited. The official figures are as follows 

Number of subscriptions to the Federal Register: By 
public and university libraries, 115; By bar or other lau 
libraries, 48, going to only twenty states; By individuals, 
10,000 (about); To government offices (free), 8500. 
Evidently, then, the legal profession has not yet 
awakened to the utility of these sources. And evidently, 
also, it is unaware of their extraordinary merit as legal 
literary documents; for they are indeed virtually perfect 
of their kind. 

\s their system of construction, though perfect of 
their kind, calls for some preliminary study, the purpose 
of this article is to explain the system and thus to save 
waste motion for those lawyers who may for the first 
time start to make acquaintance with them. 

2. The story goes back to 1935. In 1934 the Congress 
was alarmed by an incident in a federal trial (Panama 
Refining Co. v. Ryan, 293 U. S. 388) when the Attorney 
General, arguing in the Supreme Court, admitted that 
the trial had proceeded below in ignorance of a techni- 
cal though inadvertent revocation of the regulation 
upon which the prosecution had rested. The Congress 
then passed the Act of July 26, 1935 (now U. S. Code, 
tit. 44, c. 8-A, §301). It created the office of Director, 
authorized the publication of the Federal Register, and 
required that all executive and administrative regula 
tions “of general applicability and legal effect” be 
printed therein; and that they should have no effect 
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til so published The statute’s words are (Code, 
(7) Vo dor li? 
Federal Register shall be valid as against any person 


required to be published in 
» has not had actual knowledge thereof,” until it is 
d with the Division and a copy “made available for 


iblic inspection in the office of the Director of the 


division of the Federal Register’; and the printing 
llows promptly Thus, thenceforward the attorney 
itching over his client’s affairs, controlled or affected 
regulations of any of a hundred federal agencies, ow 
s but one central 4 e in which he needs to look 
ularly—the lede Register This amounted to a 


formative revolution in federal administrative law. 
The Act also directed that by a certain later date 
h department or bureau or agency should codify 
prior regulations still in force and publish them in 


Register. This latter provision created at first much 


ynsternation among the hundred or more buresus 


it hustling and searching amony the 


~ > 


here was 


gre 
cords, to eliminate the obsolete and to codify the 
till effective ones. But the task has been long ago 
ympleted by most of them. So that this Act of 1935 
wepared the way for presenting the legal world with 
ynething unique in our legal history—a single current 
yiodical in which every valid federal regulation could 
yf issue, and a single book in which 


ve found at the tin 
| of them would ultimately land in classified places 
». This giant problem of classification was successful 
Editorial Committee. The ma 


nder 50 titles. Within the Titles 


solved by an al 


terials are classified 


ire Parts, numbered serially. Within the Parts are 
Sections numbered decimally and seriallv. So a com 
ylete citation can be made thus: tit. 8, §22.127; here 22 
is the Part and .127 is the Section. This numbering ts 
ipplied to each new regulation when it first appears in 


the Register; so that its number there shows where it 
will later be found in the Code volume. For example, 


in the Regist for Saturday, October > 1942. the 


documents contained are thus listed: Title 6, Agricul 
tural Credit, §3.70, functions of officers; Title 30, 
Mineral Resources 533, coal price schedule; Title 32, 


r 


National Defense, §944.50, priorities system; etc.; all 

arranged in the chronological order of filing dates. 
The Registe? 

Mondays, and days following a legal holiday. Each year 


forms a volume, beginning with 1936; so that Volume 


is published daily, except Sundays, 


VII represents the regulations issued in 1942. It can best 
be cited by volume and page, and not by date of publica 
tion (Annual subscription, $12.50) 

t. The Code serves to replace the Register con 
veniently; for the Register nowadays has become bulky 
(some 10,000 pages in a year), and the Code assembles 
all germane regulations on one subject together. 

Che Code now consists of the Code proper and annual 
Supplements. The main Code makes 15 volumes (one 
for the Index) and includes all regulations dating (as 
issued) up to June I, 1938 (if still in force on that 
date). The 1938 Supplement contains everything dated 


JANUARY, 1943 VoL. 29 


REGISTER 


June 1—December 31, 1938. The 1939 Supplement (2 
vols.) and the 1940 Supplement (4 vols.) contain every 
thing dated in those years respectively. No 19141 Supple 
ment has yet appeared. In the Supplemeits, the same 
classified order of the Code is used. (Cost of Code and 


Supplements, $60.00) . 


». How to pass from Register to Code. As the Code 
is much more convenient than the bulky Register to 
handle, the Code and its Supplements will naturally be 
used for all regulations still in force and dating prion 
to June 2, 1938. But the problem of finding one’s way 
into the Code trom the Register is not as simple as 
might be supposed. 

(a) For Regulations, strictly so-called, the problem 
is simple enough. The text of a regulation, when it 
appears originally in the Register, is indexed with tith 
part, and section, and so will be later found in thi 
Code, or a Supplement, under the same serial index 
numbering. 

For example, under the Neutrality Acts of 1937 and 
1939, United States citizens were forbidden to travel 
abroad on a belligerent vessel, except under regula 
tions. The Secretary of State promulgated revised regu 
lations on September 5, 1939 and on November 6 and 
17, and later. These regulations were printed in the 
Register, Vol. IV, pp. 3838, 3882, and later as amended 
where they were given the Code places of Title 22 
(Foreign Relations), Part 55C (Travel). On turning 
to the Code 1939 Supplement at Title 22, Part 55C, page 
1265, the notice appears, “This Part has been re 
designated as Part 156." Then, proceeding to Part 156 
in the 1939 Supplement, at page 1508, we find Part 
156, Travel, and under it §§156.1 and 156.2, contain 
ing the above regulations of 1939. 

But for Executive Orders and Proclamations, the 
problem is not so simple. These documents have the 
force of law, and must appear in the Register. But as 
they emanate directly from the Executive, they are not 
usually given an index number when originally pub 
lished in the Register; and the indexing for the Cod: 
has to be taken care of later. Moreover, they often 
cover several subjects in one document; so that the 
Code must show them both in their complete original 
text and also as distributed into the appropriate title, 
etc. Hence they form a special problem. And the status 
of neutrality for 1941 and of belligerency since that date 
has vastly increased the number of Orders and Procla 
mations. The Executive Orders between 1933 and 1942 
have gone up from No. 6000 into the 9000's; the 
Proclamations from No. 2025 into the 2500's. Y +: then 
details, like the Regulations, reach into ali corners of 
daily life. 

So, if you have a citation to an Executive Order on 
Proclamation dated prior to 1941, here is how to go 


about locating it in the Code or a Supplement 
(b) Executive Orders and Proclamations in thé 
Main Code (prior to June 2, 1938). 














In the Code, Title 3, ‘ 
and Proclamations are first listed by catchword only, 


The President,” all the Orders 


with right-hand column figures showing where the text 
of the document appears under the proper title-subject. 
So, 


(1) For Orders, look in the Code, Title 3, Part 3, 
at p. 216, where the Orders are listed in order of theit 


serial numbers and dates. Follow along till you reach 


1g 
the Order that you seek, and in the right-hand column 
you will find the citation of the later place in the Code 


where the text-provisions of that Order are codified. 


For example, suppose that your client is interested 
in the export of tin-plate scrap, and you have found 
that the Act of February 15, 1936, authorizes the Presi- 
dent to regulate such export under license, and that by 
Executive Order No. 7297, of February 15, 1936 he has 
authorized the Secretary of State to make regulations 
licensing such export. You now desire to locate the 
Order and the regulations in the Code. Take down the 
Code, Vol. 1, turn to Part 3 of Title 3, beginning at 
page 216. Follow down the serial number or the 
chronological date (whichever you have), and at page 
312 you come to Order No. 7297, the one you are con 
cerned with. Then in the right-hand column you find 
a reference to 32 C.F.R. 3.1, which means that this 
32 of the Code at §3.1. Title 
8° is ‘National Defense,” and is contained in Vol. 8 


Order is found in Title 


of the Main Code. Under Title 32 you will come, at 
page 16, to Part 3, “Domestic Sources of Tin.” At §3.1 
you will find the text of the Order; and at §§3.2 to 3.19 


you will find the Secretary of State’s regulations. 


(2) For Proclamations, suppose you are interested 
in Proclamation No. 2236, of May 1, 1937, published 
in the Federal Register, I1, 776, dealing with the export 
of munitions to Spain, then in the midst of civil war. 
Take again the Code, Vol. 1, turn this time to Part 2 
of Title 3, beginning at page 193, and follow along 


as before. 


(c) Executive Orders and Proclamations in the 
Annual Supplements. Here another stage in your search 
must be reckoned with; for in the Supplements the full 
text of the document is first given, and then at a later 
place the several portions are distributed among the 
titles where they belong (if more than one subject is 


covered, as sometimes occurs) 
So, proceed as follows: 


(1) For Orders, take down the Supplement for the 
year concerned, turn to Title 3, ‘““The President,” and 
there you will find (Chapter II), the Executive Orders 
listed in sequence of date and serial number, in full 
text.—Then turn back to the listed titles of Orders and 
Proclamations at the beginning of Title 3 (arranged in 
like order as above) , and in the right-hand column you 
will find the citation to the later part of the Supplement, 
where the text of the Order is distributed under the 
appropriate titles and sections. 
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For example, if you are concerned with the Order of 
September 5, 1939, No. 8233, defining the Departments 
that are to enforce the neutrality laws, you will come by 
turning to Title 3, at page 86, to the full texts of the 
1939 Orders, and (following them chronologically) you 
will find the full text of Order 8233 at pages 211, 212 
Then, turning back again to the list at the beginning of 
litle 3, and running it down in serial order, you will 
find, opposite Order 8233 in the right-hand column, tl 

index-citation “22 C.F.R. 143.11.” So turning to that 
Title in the same volume, you will find the Order set 
forth in its appropriate Code location under Part 43 


“Enforcement of Neutrality.’ 


(2) For Proclamations, take down the Supplement 
for the year concerned, and proceed as above for Orders 
the Proclamations being here grouped as Chapter | 


> 


(instead of Chapter II) under Title 3. 

For example, if you are concerned with the lengthy 
Proclamation of September 5, 1939, No. 2348, defining 
the various duties of citizens in maintaining strict], 
the status of the United States as a neutral in the war 
between Great Britain-France and Germany, turn to 
litle 3, “The President,” of the 1939 Supplement, and 
at page 17 you will come to Chap. I, “Proclamations.” 
Follow this along chronologically and at page 49 you 
will come to the full text of No. 2348. It is more than 
four pages long. Now turn back to the beginning of 
litle 3, and at page 1 you come to the list of Proclama 
tions arranged chronologically; and at page 2, where 
No. 2348 is listed, you find in the right-hand column the 
citations “22 C.F.R. 143.21-24, 146.1, 164.11-19"; which 
means that this Proclamation covered three distinct 
separable topics. So turning ahead to the body of the 
volume, you find that the text of the Proclamation has 
been distributed as follows, under Title 22 (Foreign 
Relations) : § 


§143.21-24 Enforcement (of the neutrality 
restrictions) ; §146.1, Forbidden Acts 


a long list) ; and 
§§164.11-19, Ships (various rules.) 

Does the foregoing arrangement seem complex? Per- 
haps so, at first. But, after one experience with it, all 
goes smoothly; for it is both logical and practical. It 
would be hard to conceive of any arrangement which 
could as well have taken care of all the documentary 
needs and conveniences of those who must resort to 


these laws, both in current and in permanent form. 


So, let us congratulate ourselves that the system came 
into effect in good season to enable us to cope con- 
veniently with the ever-mounting mass of federal ad- 
ministrative law. 


But—what shall be said of the extraordinary blindness 
of our legal profession to this reformative revolution in 
the organization of one of our principal law-sources? 


Just turn back to the figures supplied by the Division, 
and reflect on their significance. 
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SETTLEMENT OF GOVERNMENT WAR CONTRACT 
DISPUTES 


By THEODORE WESLEY GRASKE* 


ODAY, numerous federal statutes, rules and regula- 
tions, re-negotiation requirements, directives, in- 
structions, dispute clauses, interpretations, or official 
ings, govern the performance of work on the part 
the average Government war contractor or subcon- 
tor. Policies announced one day may have to be 
iterially modified or abandoned entirely soon there- 
r, when unexpected conditions arise. Thousands 
new employees must be recruited and trained both 
the Government and contractors to administer the 
r-changing procurement policies or techniques. Of 
cessity, therefore, one must anticipate differences of 
inion as to the proper application of such sundry 
mtrols, especially when moré and more war contracts 
issued and more persons are brought into the gigan- 
procurement program. 
The machinery for settlement of differences or dis- 
ites arising between the Government and its con- 
ictors is of paramount concern if complaints are to 
speedily and equitably adjusted. The typical Gov- 
nment contract, whether of the defense or war char- 
ter, has contained, until quite recently a dispute 
1use which provided that “all disputes concerning 
iestions of fact” arising under such contract were to 
decided by the contracting officer, subject to a right 
appeal within a specified time (usually 30 days) 
» the head of the department or his duly authorized 
presentative, whose decision was to be final and con- 
lusive on the parties. The contractor, however, was 
inder a duty, in the meantime, diligently to proceed 
vith the performance of the work pending such de- 
ision.1 Construction of the terms of the contract is a 
question of law and not binding upon the contractor.? 
Che difficulty is under the present clauses to ascertain 
when disputes are either questions of fact o1 law or 
mixed fact and law 
While this clause has been utilized by the main pro- 


* Special Research Ce unsel, American Arbitration Association, 
New York City; engaged especially in a study of this subject; 
author of The Lau f Government Defense Contracts (1941), 
Federal Reference Manual and articles on federal law or procedure. 

1. See War Department Procurement Regulations, 81,326, in 7 
Fed. Reg. 8082, 8092 (Oct. 13, 1942). The clause has been modified 
from time to time. Only questions of fact have to be submitted 





upon appeal to the head of the department. See U. S. v. Callahan 
Walker Construction ¢ 87 L. ed 91. 

29 See Graske. The Law of Government Defense Contracts, 
Secs. 158, 169, “Questions of Fact or Law” 1941). 


3. See arbitration clauses reproduced and discussed in Graske, 
bid., Secs. 157-163 The War Department, Navy Department, 
United States Maritime Commission, Defense Plant Corporation 
and the Defense Supplies Corporation of the Reconstruction 


Finance Corporation have incorporated such a clause in their 
defense or war contracts 
4. Author's estimate based upon information submitted him 


by the War Production Board’s Division of Statistics on October 
90, 1942. The exact figure cannot be obtained. 

5. The Board is composed of Col. Hugh C. Smith, president, 
Maj. Eugene E. Prat and Major Roswell M. Austin, members. 
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curement departments or agencies at various times, 
there also has been introduced into war contracts an 
arbitration clause of a formal type.* This clause pro- 
vided, in the main, that if a dispute arose between the 
representatives of the Government and the contractors 
which could not be settled between themselves mutually 
and amicably, each party to the contract or lease could 
appoint or name independent arbitrators whose decision 
in the dispute was to be final and binding upon the 
parties. Several hundred thousand defense contracts 
and leases were executed between the Government and 
the contractors containing such arbitration clauses.‘ 
It should be noted that the dispute was to be submitted 
to persons other than those officially connected in any 
manner with the war departments or agencies involved, 
and thus no possibility of bias or prejudice could arise. 
Government Contract Appeal Boards 

Quite recently, however, the War Department has re- 
vised its procurement regulations and established a new 
“Board of Contract Appeals” which is to be the ulti- 
mate appellate authority as the “duly designated rep- 
resentative of the Secretary of War.’® This Board is 
patterned, more or less, after the World War I War 
Department “Board of Contract Adjustment.’’* 

The Board of Contract Appeals was created by the 
Secretary of War, in the Office of the Under Secretary 
of War, by memorandum dated August 8, 1942.7 The 
members of the Boar! and officers thereof were ap- 
pointed by the Secretary of War on August 20, 1942, by 
a memorandum of that date endorsed on the memoran- 
dum of the same date from the Under Secretary of 
War recommending appointments.* Neither the memo- 
randa of the Secretary or Under Secretary of War speci- 
fied under what statute or act of Congress such Board 
had been created.® That express statutory authority 
is necessary is attested to by the fact that existing law 
and decisions of the accounting officers demand it." 








Lt. Col. Paul G. Thompson, recorder, and Lt. Col. Joseph A. 
Avery, trial attorney. See Procedure-Rules and Regulations of 
the War Department, approved by the Under Secretary of War 
September 25, 1942. 

6. See “Settlement of War Contracts with Private Industry 
under Two World Wars,” by Theodore Wesley Graske, soon to 
be published by the American Arbitration Association. 

7. Circular No. 57 Hqtrs. Services of Supply, Rules and Regu 
lations of Board of Contract Appeals, pp. 1, 18-22 (1942). 

8. Ibid. Other employees, such as examiners, secretaries, clerks, 
have been detailed to the Board since that date. 





9. Ibid. No recent statute has been found authorizing the cre 
ation of any “board,” etc. in the War Department. As was stated 
by Mr. Justice Miller of the Supreme Court of the United States, 
“It would seem reasonable, then, that on the question of authority 
of the Secretary of War to accept bills of exchange, we must look 
mainly to the acts of Congress.” The Floyd Acceptances 7 Wall. 
666, 667. 

10. 5 Comp. Gen. 231; ibid. 417; ibid. 553; 6 Comp. Gen. 140; 
7 id. 541 (1928); 8 id. 96 cf. 16 Comp. Dec. 282, 423, 20 Comp. 
Dec. 643. 
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WAR CONTRACT 


Such officer’s decision final and binding 


is, OL cours 


upon the executis I ! of tl C,overnment 
Section 9 of the Act of Mar 1909 provides as 
follows 
No part of the public mone yw of any appropriation 


ade by the Congress, shall be used for the payment of 


compensation or expenses ot ny commission, council 
board, or other similar body, or ar members thereof, or 
lor expenses in connecti I work or results of 
iny work or action of any commission, council, board, or 
other similar bod, th tion of the same shal 
have beer ith n hall there be employed 
b detail here ite! heretofor de or otherwise 


personal services fron ny executive department or other 


Government establishment in connection with such com 
mission, council, board y milar bod Emphasis 
supplied 

It 1s interesting in this cont m to note furthe 


that the World War I Board of Contract 
by Secretary of War Newton D 


\djustment 
Bake I by 


similar means, and his authority was never directly, how- 


Was created 


evel questioned [his Boar is utilized for the 
settlement of disput rising under the Dent Act of 
1919 and was authorized to mak irds”’ thereunder 
with a right of appeal being res |! to the Secretary 


of War himself 
Wat Cs 


tablished various contract claims cor missions or boards, 


thorized and unauthorized. In th 


Even after the Civil War, tl Secretary of 


explicitlhs ] 


i 


leading case of United Stat {d s. the 


both 
Supren 


Court had this to say with re to the validity and 


binding effect of decisions of such unauthorized com 


boards We io! if this board pos 


had 


to compel a hear 


missions Or 


sessed no authority, nor would t cretary, if he 


applied in person, have 


' f } ] 


adjustme! of the cla Further, the 


Court said rae was but a commiss n ippointed bv the 


ing and 


whose 
( on 


to hear and pass upon claims. but 


Government 


determination had no force till confirmed by 


eress.”” And finally, “It differed from the commission 
in the present ca t was established by law, and 
had general authority to hear all claims.’ Notwith 
standing the authorit' settle disputes arising betweer 
the Government and the contrac he Supreme Court 
of the United States in tl T case has reiterate 

the general rule in sucl ises, that where a claimant 


voluntarily submits to the action 01 cision of a board 
ll. Act of June 10, 1921, 42 Stat. 24 U.S.C. Sec. 44 The 
of the legal 


submitted to him for dex 


present Comptroller General has not had the question 
itv of the “Board of Contract 





sion as to the availability of ns for p&vment of that 
toard’s expenses prior t the Board's actual cre ition and organ 
ization 

12. 35 Stat. 1027. 31 U.S« Se 673 The Secretary of War's 
memorandum states that the Board shall have a seal bearing the 
following inscriptior War Department Board of Contract Ap 
pe ils and shall be applied t ill a ntications of copies of 
records, and to such other instrument s the “board” may deter 
mine. Congress, it is t e noted, us authorizes the adopt 
of a seal by a gove é c ¢ vy. See Budget 1 
Accounting Act of 1921 12 Stat. 2% 1 U.S. set 4] n the case 
of the Comptroller Ge I's office 

13. See footnote 5 The B 1 of Contract Adjustment 
was created by General Order N | f the Secretary of War 
promulgated prior to the Dent Act of M h 2, 1919, 40 Stat. 1282 
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or commission (in the case of the B 


\ppeals the contractor agrees In Nl War contract 

submit “questions of fact’ to a “board and especia 
where he accepts the award or decision of such bod 
he cannot later set up as his defens he ground tl 
he award was not binding upon hi sin such bo 
or the Secretary was without autho » al In U! 


absence of fraud or duress 


ew regulations of the Boat Contract A 


a1 als provid that 
Every 
amount, will 


contract, regar¢ 
contain the IOLLO n ciaus Witho 


deviation: 


Disputes.—Except as otherwise specifically provided 


] | 


this contract, all disputes concernin 


may arise under this contract, and which are not dispose 


f by mutual agreement, shall be decided b Contra 

ing Officer, who shall reduce his d SIO! ) ne an 
mail a copy thereof to the Contrac ( show 

herein. Within 30 days from said l he Contractor 
may appeal in writing to the Secreta \\ se ¢ 

cision or that of his designated 1 r repre 
sentatives thereon shall be fina il pon tl 

parties hereto. The Secretary of \W I s discretiol 
designate in individual, or individu I n the Cor 
tracting Officer, or a board as his du ithorized repre 
sentative to determine appeals under this Article Che 
Contractor shall be afforded an opp nit be hears 
ind offer evidence in support of his ay [he pres 
dent of the board, from time to time, 1 liv the board 
into divisions of one or more members ssign member 


thereto A majority of the members o board or of 





division thereof shall constitute a quot for transac 
tion of the business of the board or of a ision, I spective 
ly, and the decision of a majority of the members or of 

division shall be deemed to be the d yn of the board 
or of a division, as the case may be. If a majority of the 
members of a division are unable to I n lecision o1 
if within 30 days after a decision by a division, the board 
or the president thereof directs that lecision of the 
division be reviewed by the board, tl siol ill be so 
reviewed, otherwise the decision of a rity of the mem 
bers ot a division shall become the a rT i tf board 
If a mapority of the members of the rd S inable to 
gree upon a decision the president promptly submit 
the ip] il to the [ nde secretal rt | for | lEecISIO! 
upon the record A vacancy in the board or in an livision 
thereof shall not impair the powers, nor affect the duties 
of the board or division nor of the re ning members of 
the board or division, respectivel r of the 
board, or any examiner designated by tl dent of the 


hold hearings 


board for that purpose, may examine 
| | B Board 
r ¢ \ ga the ) Army 
omeers i W | ¢ eX r f 
footnote 
| 7 Wa f 179 (1868 
lf j ) 8 S so M [ . W f 71 where 
S f W le of Ma special 
omm ot members t iit s orders and 
contract 1ims the War Dept. He he Court said 
I can s nission compe clair ippear before 
them and litigat s claim So, to 1 Ju U7. §.. 14 Wall 
535 ( ‘It om! ! compel a 
I ta 
| li Q 
is. 7 ¢ Mi I U. S., 270 U. $. 37 7: See 
ilso Adar ] ind M n cases cite 
19. The e he 1 pers ally Gov 
ernn 
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WAR CONTRACT 


itnesses, receive evidence and report the evidence to the 
oard or to the appropriate division, if the case is pending 
fore a division. Pending decision of a dispute hereunder 

Contractor shall proceed diligently with the per 
yrmance of this contract. Any sum or sums allowed to the 
ymtractor under the provisions of this Article shall be 
d by the United St part ol the cost of the articles 
work herein contracted for and shall be deemed to be 


hin the contemplation of this contract 


Administrative “Arbitration” 
[tis very difficult so times to reconcile the decisions 


h regard to ascertaining when 


he fe de ral courts 


secretary or head of a Government department is 
9 as an “‘arbitrato in the true sense of the word. 
tofore and qu recently the decisions of the 
tary of War have been referred to as “awards’’ 


1 he is said to have acted as an “arbitrator.”22, Then 
iin it has been pointed out that he did not act as a 


e arbitrator because “an arbitrator” is defined as a 


] 


ivate extraordinary judge chosen by the parties 


ho have a matte) dispute, invested with authority 
lecide the sam 

Recently, the head of the department authorized to 
ide the appeal b en the contracting officer and 


contractor has been referred to as an “arbiter.’’*4 


s rather hard to see how such an officer can be called 


her an “arbitrato1 x “arbiter” since he does not 
sess one of th st essential attributes of such 
rsons, namely, disinterestedness For, in reality, in 
candor, the contracting officer acts as the Secretary's 
er ego. Surely one cannot say that the head of the 


partment is not a party to the contract, since it is 


cuted on behalt of such Secretary 


Formal Arbitration 


\s has been adverted to in the opening paragraphs 

this discussion Government contracting officers 
ive executed col cts with privat contractors con 
ining the submission of certain types of disputes to 
rmal arbitration 

Unfortunately, tl revailing rule of the law is that 
inless a Government agent has express statutory author 
ty to submit questions to formal arbitration, the United 


States as the princiy s not bound Because of this, 


Is 


unnot be mutually enforceable for 


irbitration awart 
is the Supreme Court of the United States has stated: 


an arbitrament and award which concludes one party 


20. Pa 32 | Regulations Ne } Hatrs. S.O5S., 
Revised Sept 194% so Par. 326.1 

ae r ( Vl U. S., 270 U. S. 375, 376. 

992. DeGroot v. U. § Wall. (U. 8S.) 419, 430 where the Court 

i “The Secreta fW then, manifestly exceeded his powers 

irbitrat 


23. Gordon v. U 
4 Penker ( cf 


S.,7 Wall. (U. S.) 188, 194 
ru n ¢ par U. S., No. 43277—Ct. Cls 


Feb. 2 (1942 

25. An arb ite st be distintereste “for no man can 
iwfully sit as a judg s own cause Perry & Cobb, 88 Me. 
135: 49 L.R.A. 389 Barlow v. U. S., 35 Ct. Cls. 544-545 

°6. The statutes authorizing the enter nto contracts author 
ze either the “Secre f War” or the “Secretary of the Navy”; 
then see Chapter II, § ites Relating to Defense Contracts in 
iuthor’s, The La f ¢ ernme Defense Contracts, op. cit. supra 
See U. S { 5 W“ 163, “And whether he makes the 
contracts himself (Sec. of War), or confers authority upon others, 

s his duty to se¢ they are properly and faithfully executed.” 
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DISPUTES 


is an anomaly in the law.”** However, it may be that 
awards rendered under clauses contained in Govern 
ment corporation war contracts are valid and thus 
mutually enforceable and binding upon both parties.*° 

In order to cure this deficiency, Senator Maloney of 
Connecticut and Representative Kefauver of Tennesse¢ 
introduced identical bills in the Senate and House of 
Representatives respectively during the last session of the 
77th Congress, which authorized Government agents 
or officers to make valid and irrevocable submsiissions 
of disputes to formal arbitration and provided for en 
forcement or revocation of such awards in the appro 
priate district courts or court of claims of the United 
States.°° No action, however, was taken by either Hous« 
and as a result the Bills died with -the 77th Congress 
and will have to be reintroduced in the 78th Congress 


Constitutionality of Arbitration Bills 

It is believed that Congress can pass a statute author 
izing Government officers to settle Government con 
tract disputes by arbitration, as well as it could pass 
the Tucker Act and authorize them to be settled by 
the federal courts. For, as has been stated by the 
Supreme Court of the United States, “when the United 
States creates rights in individuals against itself, it is 
under no obligation to provide a remedy through the 
courts. And withdrawal of all remedy, administrative 
as well as legal, would not necessarily imply repudia 
tion. So long as the contractual obligation is recognized, 
Congress can direct its fulfillment without the inter 
position of either a court or an administrative 
tribunal,” 

Further, when the United States, with constitutional 
authority, makes contracts, it has rights and incurs 
responsibilities similar to those of individuals who are 
parties to such instruments.*? And as was pointed out 
by Mr. Justice Roberts in the Butler case, the only 
limitations upon the United States in entering into 
contracts are the “federal power to tax and to appro- 
priate.”** It would seem to follow that if the Congress 
has the power to authorize its agents to enter into valid 
contracts binding the United States the same as private 
individuals, it could also authorize those agents to 
submit any matters to arbitration the same as private 
individuals. For if the subject matter, Government 


contracts, is within its constitutional power, Congress 


27. See Graske, The Law of Government Defense Contracts, 
op. cit., supra., Secs. 158-162. 

28. Gordon v. U. S., 7 Wall. 188, 195, cf. Willard Sutherland 
& Co. v. U. S., 262 U. S. 489, 492; Hartsville Oil Co. v. U. S., 270 
U. S. 43, 50. Then, too, jurisdictional grounds are further ob 
stacles. See Sherwood v. U. S., 312 U. S. 584. 

99. District of Columbia v. Bailey, 171 U. S. 161. Cf. First 
National Bank v. National Exchange Bank, 92 U.S. 122. See also, 
Graske, ibid. supra., Sec. 152. 

30. S. 2350 and H. R. 7163, 77th Cong. 2d Sess. ‘The mandatory 
sills could ratify all unauthorized arbitration clauses or provisions 
now contained in outstanding war contracts. See U. S. v. Heinszen 
206 U. S. 370, 382. 

31. Lynch v. U. S., 292 U. S. 571, 579 and cases cited. 

32. Perry v. U. S., 294 U. S. 330, 352; Lynch v. U. S., 292 U. S 
571, 580; Cooke v. U. S., 91 U. S. 389, 396; The Floyd Acceptances, 
7 Wall, 666, 675 

33. Butler v. U. S., 297 U.S. 1, 74. 
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can authorize any remedy (judicial, administrative, o1 


arbitral) for the settlement of disputes arising unde 


such contracts.** 


Arguments for Amendatory Bill 
Ihe Bill provided that “no agreement for arbitra 
tion shall qualify under this section unless the parties 
shall provide therein what district court of the United 


xy that the Court of 


States shall have jurisdiction, 
Claims shall have jurisdiction of any and all proceed 
ings under this Act with respect to such agreement and 
any arbitration proceedings and award thereunder”; 
and further, that “every such written agreement fo1 
arbitration shall be valid, irrevocable and enforceable, 
save upon such grounds as exist at law or in equity fon 


the avoidance of contracts generally 


\s was seen earlier, the problem under the existing 
system of settlement of contract disputes is the difficulty 
of ascertaining in advance, on the part of either the 
contracting officer or the contractor, that a decision is 
being made by administrative authorities which involves 
“questions of law” or “questions of mixed fact and 
law.’"°6 For who can say with any degree of reasonable 
certainty that a given decision on a dispute is purely 
factual and does not involve any legal conclusions. 
For example, when is the contracting officer “‘constru- 
ing” the terms of the contract, which, as has been 
pointed out, is a well defined “question of law’? How 
can there be an effective separation of the factual from 
the legal questions in a decision which is to bind the 
contractor on a dispute which arises under a contract? 
There has to be some line of demarcation drawn, and 
this, needless to say, is extremely difhcult under the 
existing war contract clauses or provisions in effect 


today. 


The dilemma, however, is not inherent in the case of 
arbitration under the United States Arbitration Act of 
1925 as it would be amended by such Bills. For unde 
this Act, even without the present pending amendments, 
it has been held that where arbitrators disagree amongst 
themselves as to what are the proper questions of law 
or fact in arriving at the award, such state of facts does 
not justify the review on the part of the federal courts 


of such award or decision Thus the award of such 


arbitrators is final and 


binding upon the parties in 
question. 

Finally, the Bills provided that a judgment of either 
the Court of Claims or the District Courts of the United 
States may be entered on the arbitral award by mvotion 
of either of the parties, and the judgment so entered 
shall have the same force and effect, in all respects, as 
and be subject to, all provisions of law relating to a 


judgment in a civil action. In all other respects the 


$44. Marine Transit ( Dreyfus, 284 U. 8. 263, 279. Since the 
Bills are amendatory of the U. 8. Arb. Act. of 1925, and such Act 
has been upheld as being constitutional, little difficulty exists as 
to constitutionality. See especially, U. § Child & Co., 12 Wall 
82, 388; U.S. v. Jus 14 Wall. 535; M ’ U. S., 17 Wall. 67 

35. Sec. 2B., ibid. of suf As regards the existing arbi 
16 


sills are a great advance over the existing system of 


settlement of contract disputes. 


Arbitration of United Nations Government Contracts 

While proponents of arbitration in the United Stat 
seek an amendatory statute to the xisting Unite 
States Arbitration Act of 1925, the English Parliame1 
has for over a century enacted numerous statutes autho 
izing formal arbitration both in regard to government 
and private matters. Three types of arbitration ai 
in operation, namely, References by consent out o 
court, References under an order of court, (now th 
Supreme Court Judicature (Consolidation) Act, 1925 
and References under statutory authority. Under th 
English Arbitration Act of 1889, as amended, the Crow 
is bound by any reference if “‘consent”’ is granted b 
the Crown. Such consent has been generously granted 
by the incorporation of formal arbitration clauses i 
existing Government war contracts. 


In addition to the various ministries of th 


Britis] 
Government incorporating arbitration clauses in thei 
war contracts, agents of the United Nations in th 
United States, namely, the Britis] Australian an 
Canadian Purchasing Commissions, use arbitration 
clauses in their purchasing contracts with our privat 
industry. So also in the case of the Russian agent 
Phe Amtorg Trading Corporation uses a similar claus¢ 
in its purchasing contracts, and many Swedish-Ameri 
can contracts carry arbitration clauses The clauses 
used in such purchasing contracts usually provide that 
ine American Arbitration Association has a part either 
in naming the impartial arbitrator or in conducting th 
proceeding—thus giving arbitration a vital and perma 


1g 
nent place in current efforts to preserve some economic 


] 


equilibrium during the war and in the inevitabl 


economic reconstruction after the wai 


Conclusion 
In conclusion, the writer is firmly convinced that, 
with proper safeguards and improvements which could 
be easily made to the sills introduced during the last 
Congress, the war eflort now and the post-war settle 


ment would be immeasurably aided by the enactment 
by the Congress of appropriate legislation dealing with 
the settlement of Government contract disputes or con 


troversies. For, can any fair-minded and impartial 


person deny that arbitration under a statute fair both 


to the Government and the claimant, and under a fai 


clause and rules of procedure would ferret out griey 

ances, suspicion and distrust, and settle disputes in an 

economical, speedy and equitable manner, thus bring 
| 


ing about a more wholesome respect for and confidenc« 


in public administration? 


tration clauses such provision for naming of « e waived 
by Congressional approval expressed in the g Bills 

46. Lbid. footnote 2, supra 

37. James Richardson & Sons v. H. E. He Transp. Cort 
98 | 2d) 55, 57 (C.C.A. 2d, 1938) cert. denied 305 U. S. 657 


Ihe Hartbridge, 62 | 2d) 72 
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OLIVER WENDELL HOLMES 


Jurist, Soldier and Philosopher 


By GEORGE R. FARNUM 


of Boston 


Former Assistant Attorney General of the United States 


was an interesting sight to see 
on the bench of the Supreme 
rt flanked by two Confederate 
liers, on one side Edward D. 
hite and on the other Horace H. 
rton, the latter of whom had ex- 
nged shots with him on the field 
so I have always understood. 


JoHN W. Davis, Letter to Author. 
| poy HOLMES once 
“Most men 


now the cynic force with which the 


wrote, 
who know battle 
uughts of common sense will as 
1il them in times of stress; but they 
know that in their greatest moments 
ith has trampled those thoughts 
nder foot.”” On long marches, in 
eary bivouacs and amid the dead 
nd wounded at Ball’s Bluff, Antie- 
im and Fredericksburg, he had 
loubtless been assailed by those dis- 
irbing thoughts, insistently posing 
1e question of the folly and futility 
it war. 
There were, however, in the pro 
ound depths of his unique and 
omplex being a romantic instinct, 
i mystic insight and a philosophical 
vent—and a good deal of the poet 
too—which enabled him in moments 
of exaltation to trample those im 
portunate thoughts under foot, to 
elude most of the evil passions which 
war engenders, and to shake from 
his spirit the dirt and dust of battle. 
He posse ssed the philosophe r's stone 
which transmuted much of the dross 
of daily life in the army into pure 
gold of the spirit. He was able to dis 
cern the fundamental good in human 
motives where others could see only 
the surface evil in human actions 
Where others perceived nothing but 
the ferocity of unchained primitive 
instincts, compromising the arduous 
work of civilization, he visualized the 
struggle as ‘“‘a price for the breeding 
of a race fit for leadership and com- 
mand.” 


JANUARY, 1943 VoL. 29 


It is difficult to fully comprehend 
Holmes, the man, the social thinker 
and the jurist without understand- 
ing something of Holmes, the Civil 
War soldier. He was of the Harvard 
Class of 1861, whose sacrifice of young 
manhood he modestly summed up 
years later as consisting of having 
“sent a few gentlemen into the field, 
who died there becomingly.” Once 
graduated he promptly enlisted in 
the Twentieth Massachusetts Volun- 
teers, which he said “never talked 
much about itself but stood in the 
first half-dozen of all the regiments 
North for the 
killed and wounded in 


of the number of 
its ranks,” 
and whose exploits have been com- 
memorated by a marble lion, wrought 
by Saint Gaudens, in the main stair- 
case of the Boston Public Library. 
He, himself, was thrice wounded, for 
the first time at his initial battle at 
Ball’s Bluff when, as he remarked 
long afterwards, “I thought I was 
a gone coon.” 

The influence of his war ex- 
perience remained with him until 
the end of his long career. He 
doubtless owed much of his stoical 
attitude and critical and realistic 
spirit to the purging and disillusion- 
ing influence of soldiering and, | 
dare say, no small part of his ideal- 
ism. The effect on his thought of 
those experiences was evinced in his 
recurrent in phrase and 
metaphor, and reflected in his politi- 
cal opinions and social judgments. As 
Professor Harold J. Laski once 
observed, “You see the soldier in him 


moods, 


in his sense of the greatness of great 
action, even more, perhaps, in the 
sense of great thought as itself great 
action.” 

Years after the war, at a gathering 
of old comrades in arms, he gave 
utterance to the spiritual moral in 
with beauty and 


words winged 


steeped in idealism. He said, “While 


we are permitted to scorn nothing 
but indifference, and do not pretend 
to undervalue the worldly rewards of 
ambition, we have seen with our own 
eyes, beyond and above the gold 
fields, the snowy heights of honor, 
and it is for us to bear the report to 
those who come after us. But, above 
all, we have learned that whether a 
man accepts from Fortune her spade, 
and will look downward and dig, or 
from Aspiration her axe and cord, 
and will scale the ice, the one and 
only success which it is his to com- 
mand is to bring to his work a mighty 
heart.” 
In the 
basic revelations of war, he discerned 


elemental emotions and 
something of the outcropping of the 
essentials of character—something of 
the stark, strong bedrock of human 
stuff, what he would call “the hard 
steel underneath.” “The greatest 
qualities, after all,” he asserted, “‘are 
those of a man, not those of a gentle- 
man.” He perceived, “In the great 
democracy of self-devotion, private 
and general stand side by side.” He 
was persuaded that, “If the armies 
of our war did anything worth re 
membering, the credit belongs not 
mainly to the individual who did it, 
but to average human nature.” 

He saw that war afforded scope for 
that “high and dangerous action” 
which he declared “teaches us to 
believe as right beyond dispute things 
for which our doubting minds are 
slow to find words of proof.” He 
found “the faith. . . 
able which leads a soldier to throw 


true and ador- 


away his life in obedience to a blind 
ly accepted duty, in a cause which he 
little understands, in a plan of cam- 
paign of which he has no notion, 
under tactics of which he does not 
see the use.” 

Advising a young friend, when an 
old man, and weaving the thoughts 
of sixty years before into his text, he 
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SELECTING FEDERAL COURT JURORS’ 


By HON. MERRILL E. OTIS 


United States District Judge 


Chairman, 1941-42, Section of Judicial Administration 


HE time-tried and time-tested method and manner 


of selecting jurors in federal courts has been 
challenged. My purpose is to say what can be said 
favor of the system now in use and which long has 
n in use. Even now a committee of distinguished 
leral district judges is engaged in the study of the 
rticular matter upon which I speak. That committee 
is assigned its task by no less a body than the Con- 
rence of Senior Circuit Judges over which the Chief 
tice of the United States presides, a body made up 
most outstanding jurists. The Conference has called 
» the task not only the committee of district judges 
it the Administrative Office also, presided over with 
ich ability by Mr. Chandler, on whose staff are men of 
ich conspicuous competence as Elmore Whitehursi 
nd Will Shafrot! All 
isk assigned. I should like to contribute to the grist 


it goes into their mill 


these now are working at the 


The time-tried and time-tested system has been chal 


nged. It has b challenged in high quarters, per 


ips not intentionally at all. My colleagues and myself 
n the Eighth Circuit heard it challenged on the eve 
ing of January 23, 1942, after a bar banquet in St. 
louis addressed by a Supreme Court Justice. The Jus 


ce spoke informally of an opinion he just had written 


n Glasser v. United States (315 U.S. 60). Particularly 


he referred to a dictum—he said it was dictum—which 
he had put in the opinion, a dictum which had to do 
with the selection of jurors. It seemed to us that he 
was saying that the desire for competent jurors was of 
secondary consequence Those who heard him were 
concerned. For the tradition is that jurors in federal 
courts are men of intelligence and integrity. The ap 
pearance of the printed opinion anxiously was awaited. 
It came. The dictum was read. It was dictum. Glasset1 
had been convicted of a crime. In his motion fer new 
trial he alleged that he could prove that the names of 
women in the ju heel were suggested by the League 
of Women Voters, from its membership, and that there 
were no other names of women in the wheel. That alle 


cation was the text for the dictum 


1 quote fron he dictum 


the proper functioning of the jury system 
requires that the iry be a “body truly representative of 
the community” If that requirement is observed 
officials charged with choosing jurors may exercise 


some discretion 
called. But they 
jurors to lead ther 


the end that competent jurors may be 
ist not allow the desire for competent 
nto selections which do not comport 


with the concept of the jury as a cross-section of the 

* An address delivered before the Section of Judicial Adminis 
tration Americal B Association 

l This Committ has made its first report. It recom- 
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community. 

When I read that I asked myself—Is there then some 
thing inconsistent between the concepts historically in 
volved in the institution of the jury and the desire 
that jurors shall be competent? The eminent author 
of the dictum mentioned two concepts—really a single 
concept—expressed in the phrases “representative of 
a community,” “a _ cross-section of the community.” 
And all have used those phrases, seldom I suspect with 
real thought as to what they mean. We are speaking, 
bear in mind, of the federal court. The federal court 
community is not a county. It is a great territory with 
a population as large as that of many a sovereign na 
tion. Take for example the District of Minnesota. It 
has a population of 2,720,300. Its people are made up 
of a thousand overlapping groups—filty religious sects, 
hundreds of vocations, scores of races, groups infinitely 
diversified in wealth, political opinion, educational 
status. How, in any true sense, can any jury of twelve 


be typical or a cross-section of such a complex society? 


What Kind of Cross-Section? 

There are two possible interpretations of the phrase 
“cross-section of the community.” The first considers 
the American community as made up of social strata 
as in India, where Brahmans are at the top and Un 
touchables at the bottom. It must be said, of course, 
that they who adopt this first interpretation, while nec 
essarily they have in mind a social stratification, do not 
describe the lowest stratum as “Untouchables.” They 
who make it up are “peers” of the highest. At appro 
priate times they are not only touched but fondled. 

They who champion this interpretation have in 
mind such strata as these: (1) On the basis of wealth on 
lack of wealth; (a) the rich; (b) the well-to-do; (c) 
those on the ragged edge; (d) those who are down and 


out. (2) On the basis of culture; (a) the, highly in 


“) 


formed; (b) the moderately educated; (c) those who 
can only read and write; (d) the conspicuously ignor 
ant. (3) On the basis of respect for law; (a) those who 
love the law; (b) those who obey the law because they 
fear it; (c) those whose sympathies are with those who 
violate the law; (d) those who themselves violate the 
law. 

Yes, some who say the jury should be a “‘cross-section 
of the community” have in mind such a stratification as 
one of these. There is another thing some of them have 
in mind, although they do not mention it. They have 
in mind that most in the upper bracket in each of the 
mends the establishment of national standards for jury service 
that jurors shall be men and women who are “intelligent, honest, 


fair-minded, and of good reputation.” It recommends the elimina 
tion, in large measure, of exemptions from jury service 
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stratifications I have mentioned, in effect are excluded 
from jury service by exemption statutes. Since they 
full well know that the middle brackets now adequately 
are represented, it is the lowest stratum for whose rep 
resentation they are most concerned. These gentlemen 
need juries of the weak and ignorant 

The second interpretation of the phrase is the only 
right one. It considers that the community is made up 
of many segments. White and black. Catholics and 
Protestants. Men who work mostly with their brains 
and men who work mostly with their hands. A hundred 
segments. In every segment there are men of outstand 


ing intelligence and integrity. Let the cross-sectioning 


be horizontal, not up-and-down. Let juries be selected 
from the intelligent and upright in each segment, with 
no segment systematically excluded. The use of the 
phrases “cross-section of the community,” “representa 
tive of the community,” so understood, is justified. It 
is justified in no other sense. 

Is there inconsistency between any notion which really 
is involved in the institution of the jury and the de- 
mand of thoughtful citizens that jurors shall be intel- 
ligent and upright? Slightest consideration of the 
jury’s duties supports that demand. The jury must heat 
the testimony and remember it. The jury must judge 
the credibility of witnesses and analyze their testimony. 
[he jury must comprehend the applicable law and 
apply it. The jury’s job is not a simple job. It requires 
unusual mental qualities. But the juror also must have 
the moral qualities of a judge. And what are they? 
I suppose it will be agreed they include integrity and 
moral courage in high degree. 

Competence in jurors always has been an aim. Black- 
stone said: “Trial by jury is the glory of the law.” In 
the next paragraph he said juries should be made up 


‘of sensible and upright jurymen.” The jury is not only 
twelve men. It is “twelve good men and true.” I looked 
up the meaning of the words. Good men—“stout-heart 
ed, courageous men.” True men—“honest, just, upright 
men.” I am not willing to concede that our conception 
of what a jury ought to be is something inferior to the 
jury of the common law. 

Almost at random, I selected one state from each of 


the ten federal circuits and read the statutory jury qual- 
of 


cations there prescribed. I constructed a composite. 


his is the composite: ‘To be qualified for jury service 
men and women must be citizens, voters, taxpayers; 
sober, discreet, judicious; intelligent, well-informed, 
experienced; esteemed in the communities in which they 
live for character, integrity and sound judgmeit.” So 
the American people have written in their statutes what 
they think should be the qualifications of jurors. 


The Selective System 
How can jurors be secured with qualifications like 
these? I am speaking, you will remember, of juries in 
federal courts. The situation in state courts may be 


different. How can intelligent and upright jurors be 
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obtained? Can it be done by a machine? Shall we put 
the names of all the voters on a paper ribbon and run 


it through a contrivance which marks every twentietl 


name? Shall we strike off the conspicuously unfit a1 
choose by lot out of the survivors the jury panels? That 
The oth ! 
system well may be called—The Selective System. It can 


is one system—The Every Man Is Fit System 


be described in a sentence. ‘J he jury commissioner al 
the clerk, whom the judges have named for their hig! 
qualities, ascertain, by inquiry of citizens who are most 


outstanding for intelligence and character, what cit 


g 
zens in the several communities are reputed to be men 
of intelligence and character. So they gather perhaps 
a thousand names. These make up the master panel 
No other system possibly can secure jurors of highest 
quality. I knew a farmer once who selected his seed 
corn by taking fron: his crib any ear that was not obyv 
ously rotten. I knew another farmer who, as his corn 
was cribbed, selected for seed the conspicuously superio1 
ears. The example of that second farmer is worthy to 
be followed by the judges and officials appointed bi 
them to discharge a serious function. How can ther: 
be a more serious function than the selection from the 
great body of the public of those who are to adjudge th 
issues between sovereign and subject, between man and 
man? 

Why does anyone desire to abolish or handicap such 
a system? Small groups, for selfish reasons, do not wish 
jurors of intelligence and integrity. And there are 
certain closet theorists who follow after phrases who 
shudder in their retreats at the possibility that some 
jury may be “packed.” Lord Jeffreys, the judicial killer 
for the Stuart tyrant, maneuvered to pack juries. I have 
seen justice-of-the-peace court juries packed by the 
constable for some shyster. But a search of the reports 
of federal appellate courts for a hundred and fifty 
years does not disclose one case in which it even has 
been charged that a particular jury was packed with 
prejudiced or influenced or bought men 

Curiously enough the only instance on record in the 
books of any serious attack on the system of selecting 
jurors I have described took place in the court in which 
I have a little part. We had a Mussolini in Mis- 
souri who ruled with an iron hand for a score of years. 
He named senators, governors, judges, dog catchers. 
He was secured in power, it was charged, by frauds 
against the ballot. A courageous United States Attorney, 
Maurice Milligan, resurrecting an ancient statute, 
sought indictments and convictions. He relied on grand 
jurors and petit jurors selected from a district covering 
half a state by the method I have mentioned. Follow 
ing the first conviction, the attack on the established 
method of selecting jurors was made 

There was no suggestion that the juries had been 
packed. The jury wheel had been filled months before 
any indictment in the series was returned. The charge 
was that the system used was not that authorized by law. 
“What 


The matter was argued. Counsel was asked 


AMERICAN Bar AsSOCIATION JOURNAI 





pi 


men 
rhaps 
ane! 
ighest 
seed 
oby 
corn 
er1o! 
hy to 
db 
thers 
n the 
e th 


| and 


such 
wish 
are 
who 
ome 
‘iller 
have 
the 
sorts 
fifty 
has 
with 


the 
ting 
hich 
M is- 
ars 
ers. 
uds 
ney, 
ute, 
and 
‘ing 
ow 


hed 


een 
ore 
rge 
aw. 


hat 


‘AI 





SELECTING FEDERAL 


you say the clerk and commissioner should have 

This was the answer: “They should have taken 
names of 300,000 voters, stricken the names of ex- 
victs and lunatics, and then, by lot, obtained names 
the jury wheel.” It was in a little courtroom that the 
tion was argued. Only a few were present. Yet it 
s one of the most important battles of the law. The 
tion was overruled. The judgment overruling it 
affirmed by the Court of Appeals. The Supreme 
irt denied certiorari. Th: 


broken 


d from public life forever. 


power of the machine 
Mussolini went to Leavenworth. He re- 
The United States At- 


COURT JURORS 
torney is entitled to gieat credit. But the book would 
not have had a glorious ending except for the fact that 
such a system of selecting jurors was employed as that 
only “good men and true” were called. Good men 
“stout-hearted, courageous men.” True men—“honest, 
just, upright men.” 

Unless justice is had in the courts, the democratic 
way of life is put in peril. 

Essential to the achievement of justice in the courts 
are intelligence and character in the jury box. 
And on the bench! 
And at the bar! 


LEADERSHIP OF THE BAR 
IN THIS HOUR OF CRISIS’ 


By HON. JOHN J. PARKER 


Senior Judge, United States Court of Appeals 


HERE government is a government of laws, 
leadership in public affairs necessarily devolves 
upon lawyers; and this has been true from the 

ginning in this country. It was the lawyers who led 

people in the struggle for independence. It was 

lawyers who set up a stable Government and 
reathed into it the breath of life. It was the lawyers 
ho led us through the dangers of civil war and re- 
mstruction. And it is the lawyers today who, not 
nly on the bench and at the bar, but in legislative and 
ecutive positions, are leading our people amid the 

ravest perils that have ever confronted the Nation. I 

unt to talk to you for a little while, not as a judge 
ipon the bench, but as a plain American citizen, about 
ome of the problems involved in that leadership. 

Che first of our problems, I think, is to lead our 
eople into a real appreciation of the issues involved in 
1e conflict in which we are engaged. Once the people 
eally understand that the Nation is truly in danger, that 
er very existence is threatened, as it undoubtedly is, 


ind that upon her victory depends their right to live as 


freemen, there will be no trouble about gas rationing 
4 priorities or the thousand and one other things that 
now divide our energies and neutralize much of our 
ffort. 

[wenty-five years ago President Wilson told us in 
deathless phrase that the war upon which we were then 
entering was a war to make the world safe for democ- 
racy. I believed him then. I believe him now. If we 
had lost that war the liberties of mankind would have 
been crushed beneath the iron heel of the German Em- 
pire. That democracy is not now safe does not mean 


that President Wilson was wrong. It means that after 


*An address delivered at the annual dinner of the Federal Bar 
Association of the District of Columbia at the Mayflower Hotel, 
September 29, 1942 
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winning the victory we went to sleep and allowed the 
forces of autocracy to gird themselves again for our 
destruction. They are engaged now in an all-out effort 
to crush the spirit of democracy wherever it lives, and to 
make the free peoples of the earth slaves of as cruel and 
as ruthless a group of scoundrels as ever menaced the 
happiness of the human race. 

Democracy is more than a mere form of government. 
It is a philosophy of life—a philosophy based upon the 
worth and importance of the individual, which believes 
that institutions exist for men, not men for institutions. 
It breathes through our Declaration of Indepeidence. 
“We hold these truths to be self-evident” says the Decla 
ration, “that all men are created equal, that they are 
endowed by their Creator with certain unalienable 
rights, among which are life, liberty, and the pursuit 
of happiness. That to secure these rights governments 
are instituted among men, deriving their just powers 
from the consent of the governed... .” 

And the greatness of America is precisely this: That 
to a greater extent than any other nation that has ever 
existed she has believed this philosophy and lived by 
it. I would call her great, not because of the strength 
of Army or Navy, not because of the wealth of field 
or forest, mine or factory, but because in her heart of 
hearts she believes in the sovereignty of the individual 
soul, the open door of opportunity, and the square deal 
to every man. 

Democracy means more than philosophy. It means 
achievement. When the Declaration of Independence 
was signed, we had no railroads or telegraphs. The cot- 
ton gin had not been invented. The airplane, the radio, 
the submarine were not even dreamed of. The century 
and a half that has passed since then has been called 
the age of science and invention; and it is true that as 
the free spirit of democracy spread throughout the earth 
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science and invention flourished. Democracy struck 


the shackles of caste and superstition from the soul of 
the individual and opened the vast storehouse of energy 
that lay locked up in the soul of the common man. The 
aristocrat had opportunity but lacked incentive. The 
peasant had incentive but lacked opportunity. Demo 
racy gave opportunity to the man with incentive and the 
human race blossomed and flowered as it had neve! 
done before. 

Democracy is anathema to the totalitarian states, be 
cause its very existence is a constant challenge to the 
autocratic power of the tyrants that rule them. The 
world cannot exist half slave and half free; and thos« 
who deny the right of men to freedom are out to destroy 
enrich themselves 


this menace to their system while they 


by plundering what freemen have accumulated. 

If they succeed, the civilization that makes life sweet 
to vou and me and the humblest of our fellow citizens 
will perish beneath an age as dark as Furope evel la 
bored under, the freedom that our fathers bequeathed 
to us will be as a tale that is told and our Christian 
faith will be back again to the days of Nero and Calig 
ula. That. mv friends, is what is involved in this fight; 
and the first duty resting on you and me is to see that 
our fellow citizens understand it. They will get the 
understanding only as it is conveyed to them by then 
local leaders; and no more import int duty rests upon 
the members of the bar than to see that they get it 

he next problem of leadership is to see that unity 
is achieved in our war effort. An understanding of the 
issues will do much toward achieving unity, but there 
must be more than that. There must be diligence to 
extirpate the seeds of division sown by traitors and fifth 
columnists and complete willingness on the part of all 
the people to subordinate selfish interests and interests 
of race and class to the war effort in which we are en 
vaged. The young men of the country must lay aside 
their dreams of business and professional success and 
enter the armed forces of the country; parents must 
send them into this service proudly and willingly; capl 
tal and labor must bury the 1! diffe rences and cooperate 
for maximum production; reformers and uplifters must 
subordinate their pet theories; and all of us must pay 


} 


taxes and contribute of our time and means to an ex 


tent that we have never heretofore dreamed of. Thess 


things must be done, not grudgingly and in the spirit of 


1 


sacrifice, but as a glorious privilege in the fight for 


human freedom. No selfish interest, no racial prejudice, 


no class objective must be allowed to stand in the way 
of all-out unified effort 

There is entir¢ ly too much dissension and discussion 
Napoleon once said, ““Wars have been 


won by cood ot nerals: wars h ive bee n won by bad ven 


in our ranks 


erals; but no war has ever yet been won by a debating 
We cannot all lead We have 


chosen our 


society 
leaders. They must determine for us the policies to be 
followed in the prosecution of the wat And we must 


give them unified support. They will make some mis 


99 
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takes, of course, but these mistakes will be soon corrected 


and will amount to little if behind them there is the 


loyal support of a united people. Of course, free spee 
and the right of petition must be preserved, but wher 


policies have been decided upon and the time for action 


has come, we must not hamper action by continuing to 


debate or by attempting to reverse the decision of ow 


] 


leaders by stirring up public discontet Chere is en 


tirely too much pressure by those who know nothing of 


the situation except what they read in the papers or hi 


over the radio, and who imagine that they are co 


petent, with nothing more than that, to direct military 


policies designed 


operations or take a hand in domesti: 


to harness the civilian life of the country to the wat 
effort. 

Unified effort is as necessary on the home front as 
on the field of battle. We will never win the war un 


less the all-out effort of the Nation is put into it, and 


this all-out effort cannot be put forth if ire quarre 
ing among ourselves about a second front, or gas ra 
tioning or the drafting of the boys, or the hundred 
other things that have engaged ow ention recently 
And the effort cannot be put forth if special groups 
take war conditions as an excuse to press special ob 
jectives. 

Socialists who insist on having socialistic objectives 


declared as war aims, philanthropists 10 insist that 


the President take a hand in British imperial policy 
prohibitionists who insist on injecting prohibition into 
the picture, racial groups who seize upon the situation 


to make demands which develop friction and racial feel 
ing—all these are hindering the cause of unity and en 
dangering the life of the country 

We do not need to give dictatorial powers to anyon 


1 


because our Constitutions vests in the President and 
the ¢ onegress all the powers needed for waging successful 
war. The war power, said Chief Justice Hughes in Home 
Loan Blaisdell (290 U.S 


“is a power to wage war succe 


Building & {ssociation 


198, 426) , ssfully and thus 


it permits the harnessing of the entire energies of the 


people in a supreme cooperative effort to preserve the 


Nation.” The carrying on of the war devolves upon 
the President as Commander in Chief of the Army and 
Navy; and his powers in this capacity are far greater 
than merely directing troop movements. He must direct 
the strength of the country in the war effort and has 
direct responsibility for taking sucl neasures as are 
necessary to its success. In Federalist 73 Hamilton, 
in discussing the power of the President as Commander 
in Chief, said: “Of all the cares and concerns of govern 
ment, the direction of war most pt culiarly demands the 
exercise of power by a single hand. The direction of 
war implies the direction of the common strength; and 


yr the common 


the power of directing and employi 
streneth forms a usual and essential part in the defini- 
ion of the executive authority 

Unified support of the President's war policies, ther 
fore, is not only required by the exigencies of the situa- 
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1, but is in accord with the genius of our Consti- 
ion. And we are fortunate that, in this crisis, the 
policies of the President are such as should com- 
nd themselves to our support. 
long before our entry into the war, he told us that 
Rhine was our first line of defense. He saw the 
entions of Hitler and Mussolini when he addressed 
them his celebrated letter of inquiry. And, in secur- 
the repeal of the Neutrality Act, the enactment of 
lend-lease legislation, and the extension of service 
der the Draft Act, as well as in cultivating friendship 
h our neighbors in this hemisphere, he has shown 
sdom, understanding, and far-sighted statesmanship. 
He has demonstrated that he knows what he is daing; 
d, so far as I am concerned, I am willing to trust 
n to fight the war as he thinks it ought to be fought. 
Whether you agree with him or not, you must realize 
that he is to be the Commander in Chief for the next 
o years; and, if we win the war, it is he who must win 
for us. To win, he must be freed from the necessity of 
eeting attacks upon his policies from the home front 
id be able to give his undivided attention to the war 
fort. In short, he must have our undivided support 
the carrying out of his war policies. 
In this, we need have no fear of dictatorship. The 
indamental liberties of our people are safeguarded 
by the Constitution even as against the exercise of the 
ar power; and while, under the Constitution, the Presi 
nt is clothed with tremendous power, so long as the 
ar lasts, the power vanishes as soon as the war is over. 
During the last war, President Wilson had greatet 
ower, I think, than the head of any of the other allied 
itions; but, after the Armistice was signed, he could 
not command a majority in Congress or even secure the 
ratification of the peace treaty which he had helped to 
negotiate. We are in no danger of dictatorship. Our 
danger is in not giving to our Commander in Chief 
he support necessary to win the war. If we lose it, we 
shall have a dictatorship indeed, but it will be the 
lictatorship of a foreign conqueror. 
This brings me to the third problem of the leadership 
f the bar, which is the preservation of our democratic 
institutions. While there is no danger of our losing 
these by supporting our leaders, there is danger that 
they may be weakened or undermined in the excitement 
ittendant upon the war effort. Freedom of thought, 
freedom of speech, freedom of conscience—the right to 
be secure in one’s person and in one’s home from un- 
reasonable exercise of governmental powers—the right 
to public trial, to be confronted by accusing witnesses 
and to have any imprisonment judicially inquired into— 
the right not to be deprived of life, liberty or property 
but by the law of the land—these are the rights of free 
men in war as well as in peace and one of the first duties 
of the bar of the country is to see that they are pre- 
served inviolate. Whatever we may think of the correct- 
ness of the decision in Ex parte Milligan, I am sure that 
we all agree with the basic statement of constitutional 
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law made by Mr. Justice Davis at page 120 of 4 Wallace: 

“The Constitution of the United States is a law for 
rulers and people, equally in war and in peace, and 
covers with the shield of its protection all classes of men, 
at all times, and under all circumstances. No doctrine, 
involving more pernicious consequences, was ever in- 
vented by the wit of man than that any of its provisions 
can be suspended during any of the great exigencies of 
government. Such a doctrine leads directly to anarchy 
or despotism, but the theory of necessity on which it is 
based is false; for the Government, within the Consti- 
tution, has all the powers granted to it, which are neces- 
sary to preserve its existence; ” Our soldiers and 
sailors will have fought in vain for the preservation of 
democracy, if they triumph over a foreign foe only to 
find that the principles for which they were fighting 
have been surrendered, while they fought, by those of 
us who have had the guardianship of the home front. 

Nothing is more important to the war effort or to 
the preservation of our institutions amid the excite 
ment of war than the service which we can render in 
our own peculiar sphere in seeing that justice is propet 
ly administered in the courts and that their proceedings 
are conducted with efficiency and dispatch. 

The laws must be enforced in war as well as in peace; 
and, if civilian life is to function with efficiency, the 
courts must do their full part in carrying on that life. 
When the war is over, democracy will have to deal, not 
with the armed forces of foreign powers, but with the 
challenge of foreign ideologies. Against the coming 
of that day, it behooves us to strengthen the institutions 
of democracy, and, of these, none is of greater import- 
ance than the institutions which deal with the processes 
of justice. It is as true in the realm of political economy 
as it is in the life of the jungle that only the fit survive; 
and, if democracy is to survive as a way of life, the gov- 
ernmental processes of democracy must be made effi- 
cient. 

And finally there is another problem that confronts 
the lawyers of America in connection with the war ef- 
fort, and that is to prepare for the peace and world 
reconstruction that will follow in the wake of victory. 
I do not mean by this that we should be working out 
peace settlements or attempting to fix the status of for- 
eign peoples, or that we should allow troublemakers to 
throw the apple of discord into the war effort by dis- 
cussing war aims. There will be ample time to take care 
of these things after we have won the victory, and I 
question the wisdom of those who want to discuss them 
now. America has always been willing to make a just 
and righteous peace; and there is no reason to think 
that our voice will not be listened to when we shall have 
done the great part that will be ours in the winning of 
this war. What I do mean is that we must begin to for- 
mulate now the principles which must govern us in the 
task of world reconstruction. 

The first of these is that the international society of 
the future must rest upon law founded on reason and 
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enforced by the power of civilized nations. The time 
has passed for the ‘good old rule, the simple plan, that 
they take who have the power, and they keep who can.” 
A world court and something like the proposed league 
of nations to enforce its decrees we must write down 
as one of the essentials of the new world order. There 
must be somewhere a tribunal to voice the reason of 
mankind with respect to the disputes and controversies 
which arise between nations, and some means of bring 
ing to bear the force of civilization for enforcing its 
decrees. The time has passed when we can live to our 
selves. We are a part of the world. We are vitally af 
fected by what goes on in it. We believe in government 
by law based upon reason; but we can never have such 
government to the extent that we should, unless we 
establish the reign of law in international affairs as well 


as within our borders 


The second of these principles is that we must main 
tain our national power. We must never again let it 
sink so low that the forces of evil can menace us. As 
Pascal tells us, government must rest on both reason 
and force; and good government cannot rest on eithe 
alone. Force without reason to direct it is tyranny. 
Reason without force to compel obedience to its man 
dates is anarchy. We are in the dangerous situation in 
which we find ourselves because we forgot for a while 
that this is just as true of international affairs as it is of 
internal government. There are lawless nations just as 
there are lawless individuals; and, if we expect them to 
observe the rights of others, we must maintain sufficient 
power to compel tliem to obey the law. When victory is 
won, it will be for us and our Allies to give government 
by law to the world. 


These are the problems of leadership that confront 
the American bar in this hour of crisis—to bring to the 
people a real understanding of the issues involved in 
the mighty conflict in which we are engaged, to unify 
the force of the Nation behind its leaders in the wai 
effort, to preserve our institutions and the sacred consti 
tutional rights upon which our way of life is founded, 
and to prepare for the reconstruction of international 
society upon the basis of reason and law after the wa 
is over. As we face these problems let us go forward with 
faith and hope and courage, for, without these qualities, 
we cannot exercise the leadership which the situation 
demands of us. 


Let us have faith—faith in ourselves, in our country 
and its institutions, in God and in our destiny unde1 
God. Our fathers had the vision that this Nation was 
destined to lead mankind out of the depths of slavery 
and suffering up to the heights of freedom and oppor- 
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tunity. If some of us have lost that vision, let us get 
again and cherish it in our hearts above all earth! 
possessions. We have seen dark days. We shall doub 
less see many more, but let us go forward with the fait 
so well expressed by James Russell Lowell: 
“Though the cause of evil prosper, yet ‘tis truth alor 
is strong, 
Though its portion be the scaffold, and upon th 
throne be wrong, 
Yet that scaffold sways the future, and behind the dim 
unknown 
Standeth God within the shadow, keeping watch aboy 


His own.” 


Lét us have hope—hope that out of the death and 
suffering and destruction that surround us, a fairer and 
finer civilization is to be born, a civilization in which 
justice and righteousness shall be enthroned and every 
son of man shall have wider opportunity for happines 
and for the development of the Godlike attributes of 
his nature. 

“God the all-wise, by the fire of Thy chastening, 
Freedom and truth to the earth are restored. 
hrough the thick darkness Thy kingdom is hastening 
Thou wilt give peace in Thy time, O Lord!” 


The Republic of our fathers is being tried by the 
lustration of fire. It is not too much to hope that out 


of the ordeal she will arise purified, glorious and splen 


| 
did beyond anything that the fathers dreamed. 

Let us have courage. Let us hear no more of the weak 
ness of democracies or of any other thing that may tend 
to sap our strength, weaken our will, or destroy our 
confidence in victory. Democracies are not weak. They 
are strong, strong with the strength of the free. They 
are slow, of course, in getting into action; but, once 
aroused, they are invincible, for they fight, not unde 
the lash of a master, but with the courage and initia- 
tive and determination of freemen who are shaping 
their own destiny. The Bible tells us that the stars 
in their courses fought against Sisera; and they always 
fight against those who seek to enslave the free. When I 
am discouraged, I hearten myself by remembering that 
the boys who are fighting for the Re public are sons of 
those who braved the wilderness at Plymouth Rock and 
Jamestown, who were with Washington at Valley Forge, 
who carried the torch of civilization across the western 
plains, who fought with Grant and Lee, who broke the 
Hindenburg line. If we support them as we should, they 
will carry themselves and will carry us gloriously through 
this struggle. It is the glory of the Republic that her 
sword has never been drawn save in honor and has never 


been sheathed save in victory. 
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THE LAW SCHOOLS TODAY 


HE crucial fact confronting the 
Ti schools today is, of course, a 


at loss in student numbers, the 
uncial and other consequences of 
ich are already serious and will 
»\bably become progressively more 


T his 


cur- 


ious as the war continues. 


ms almost inevitable under 


it conditions. The great majority 
law students in normal times are 
pically men of an appropriate age 
x military service. Even before the 
claration of war, there was no na- 
yal recognition of deferments on 
he basis of law study, although brief 
stponements of induction have 
en granted to enable students to 
mplete the work of a term. My 


rsonal experience has indicated 


at, since the declaration of war, 
st law students have been anxious 
» serve in the armed forces and 
ould not have desired a deferment 
it were available 
Questionnaires concerning the ef- 
cts of the war have recently been 
1ailed to the schools which are mem- 
ers of the Association of American 
law Schools. Figures submitted by 
\inety-three schools show that thei 
otal student enrollment at the open 
ng of the fall term in 1942 was 7,014 


an average of 75 per school), or 


16% of the total of 19,325 
in the same 
schools at the fall 


term in 1940. These figures include 


(an ave! 
ige of 207 pel school 
opening of the 
895 part time students in 1942, and 
1,575 part time students in 1940. Of 
the total present student registration, 
880, or 12%, are com- 
pared with 822, or 4%, in 1940. 
Eighty-eight of the schools supplied 


figures on the classification of thei 


women, as 


men students in terms of their eligi 
bility for military service. These fig- 
ures show that 75% of the present 
men students in those schools fall 
into the following 
students enrolled in the enlisted re- 
classified in 
classified in 


four groups: 


serve, 25%; students 
IV-F, 22%; students 
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By ASHBEL GREEN GULLIVER 


Dean, Yale Law School 


III-A, 18%; and students enrolled in 


the advance course, R.O.T.C. or 
N.R.O.T.C., 10%. The remaining 
25% is composed of numerous 


smaller categories entitled to exemp- 
tion or deferment from military serv- 
ice for a variety of reasons, or not yet 
inducted. 

It is obviously impossible to fore- 
cast future trends in student enroll- 
ments with any degree of certainty, 
since they will depend on unpredict- 
able developments in the military 
situation. It does seem probable, 
however, that the numbers will di- 
minish still further. At the time of 
writing this article, the precise effect 
on the enlisted reserve and R.O.T.C. 
programs of the recently declared 
not 


policy against enlistments has 


been officially announced, but the 


implications of that policy indicate 


a drastic reduction in the number 


of students in those two groups. 
Present students who are eligible for 
the draft but have not yet been in- 
ducted will probably be called in the 
near future, since only one student 
under 18 years of age was reported 
for the entire group. Schools operat- 
ing late afternoon and evening ses- 
sions may anticipate the retention of 
an appreciable number of students 
classified in III-A, and are, in that 
respect, in a considerably more favor- 
able position than schools operating 
day sessions only. It is almost a phys- 
ical impossibility for a student at a 
full time law school to earn enough 
money to justify a claim that others 
are actually dependent on his earn- 
ings, although some married students 
may be retained in III-A because of 
the feeling that, regardless of finan- 
cial considerations, the family should 
not be broken up. Schools not eligi- 
ble to participate in enlisted reserve 
or R.O.T.C. programs, because of 
requiring a college degree for admis 
sion or for other reasons, and oper- 
ating only day sessions, therefore can 
not expect any substantial number 


ol students other than men classified 
in IV-F and women. The seriousness 
of the situation of such schools is 
the fact that the 
above figures indicate an average ol 


apparent from 
only nine women and fourteen I1V-F 
students per school. It should be 
noted that, in spite of vastly in- 
creased opportunities for women law 
graduates today, the numerical in- 
crease in women law students from 
1940 to 1942 is relatively small. 


This situation has obviously re- 
quired, for financial and other rea- 
sons, a reduction in faculty num- 
bers. Reports from ninety-one schools 
show a total of 466 full time and 312 
teachers at 


5 full time and 3 part 


part time present (an 
average of 
time teachers per school) as com- 
pared with 678 full time and 382 
part time teachers in the academic 
1940-41 


time and 4 part time teachers per 


year (an average of 7 full 


school). In other words, while, as 
above stated, the total student regis- 
tration is 36% of that in 1940, the 
total faculty personnel is 73% of 
that in 1940. 


form of merger of different schools, 


In the absence of some 


it could not be anticipated that the 
faculties would be cut down in math- 
ematical proportion to the loss in 
students, since an irreducible mini- 
mum of teachers is essential to the 
presentation of even a curtailed cur- 
riculum. Reports from fifty-four 
schools show that of their faculty 
members who have resigned, have 
not been reappointed, or have gone 
on leave since December, 1941, 45% 
have entered government service, 
58% 
6% have entered practice, and 11% 


have entered the armed forces, 


have entered other occupations. 


These have _un- 
doubtedly been time-consuming and 
required difficult decisions, but the 
problems seem to have been satis- 


factorily solved on the whole, since 


rearrangements 


(Continued on page 41) 
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Vital Questions Are Raised 


LIVELY feature of this issue is the correspondence 
published under “Letters to the Editors.” Several 
members of the Association have expressed vigorous 

views, on questions which have aroused deep anxiety among 
lawyers and other citizens.’ On the whole, these com- 
munications are to be regarded as symptomatic of the 
rising tide of public and professional interest in the prob- 
lems presented by some of the administrative agencies 
and their procedures. 

Reply on some of these questions is made, through the 
columns of the Journal, by the Director of Economic 
Stabilization, ex-Justice James F. Byrnes. These dis- 
cussions should be read and judged on their merits, in 
the light of the difficult and trying times in which in- 
dustrial production and professional work for clients is 
now carried on, and in which also the administrative 
agencies have to fulfill their enhanced duties and respon- 
sibilities. 

The historic issue as to administrative finality and the 
denial of the protection of impartial, law-governed courts 
is flaming anew. Director Byrnes points out that, in the 
Stabilization Regulations recently issued by the Com- 
missioner of Internal Revenue, there is a limited departure 
from the concept of unreviewability, which was embodied 
in the earlier Orders and Regulations. A similar safe- 
guard of the rights of employers and employees has not 
yet been inserted in the Orders and Regulations of the 
National War Labor Board. 

There are many indications that the whole issue of 
curbing the abuses in administrative law and procedure 
will be pressed soon for active consideration. It seems 
highly regrettable now that the earnest and carefully- 
considered recommendations of the American Bar Asso- 


ciation through its representative House of Delegates, 
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in behalf of the Walter-Logan bill and in behalf of th 
recommendations of the minority in the Attorne 
General’s Committee on Administrative Procedure, did 
not become law at the time. The intensity and anxiety of 
present problems would have been happily and soundly 
averted. The House Committee on the Judiciary reported 
favorably on December first a bill along the lines of the 
Association’s recommendations. The earnestness of the 
Journal’s correspondents, as attested by such excerpts as 
we can print from their letters, reflects the renewal of the 
great debate, to which this Association has contributed 
the deliberate judgment and experience of its many mem- 


bers. 


Selection of Jurors 


OR a period of time longer than the memories of most 

of us go back, the method of selecting those citizens 

who shall be called to the federal courts for jury 
service, has been very different from the methods generally 
employed in the state courts. The differences to which 
reference is here made arise from statutory provisions 
which disclose conflicting theories as to the best methods 
of selection. 

Federal jurors are selected by the jury commissioner 
and district court clerk, both of whom are appointed by 
the judge and act under his supervision. Those three 
select for jury service those citizens whom they consider 
to be best fitted for the discharge of that important duty. 

In many of the states there is no selection based on com- 
petency. Names are taken blindly from lists of voters, 
placed in a wheel, then whirled and thoroughly mixed, and 
finally selected from the wheel as blindly as the “order 
number” of registrants for military training and service 
are chosen. 

Which is the better system, the one which deliberately 
selects or the one which forbids selection and prefers blind 
chance? 

The rejection, by some states, of the federal method, 
which seeks to procure the best possible material for jury 
service, is probably due to fear that the selective system 
may fall into evil control. 

The American Bar Association’s Section of Judicial 
Administration has made the selection of jurors one of 
the subjects to which special study has been given. In 
another column we print an argument written by Judge 
Otis strongly advocating the maintenance of deliberate 
and intelligent choice. 

The Judicial Conference of Senior Circuit Judges also 
has given consideration to the same subject. 

At the September 1941 session of the Judicial Confer- 
ence a committee of district judges was appointed to in- 
vestigate the need for improvement in the method of the 


selection of federal jurors. The committee consisted of 
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idge John C. Knox, chairman, and Judges Colin Neblett, 
Valter C. Lindley, James M. Proctor, and Harry E. 
Vatkins. The report of that committee has just been 
leased for publication. It consists of 110 pages with 
ve appendices. It submits a summary of its recommenda- 
wns which in the main stand for the retention of the 
ective system, strengthened and guarded so as to insure 
e inclusion for jury service of “all groups in the com- 
inity” and to forbid discrimination on account of race, 
lor, or economic and social status. The Administrative 
fice of the United States Courts has given a wide distri- 


ition of that report to district judges, clerks, and jury 

mmissioners. Copies can be obtained from that office on 
request, by any member of the bench or bar interested in 

ie study of this question. 

Would the federal system, safeguarded in the manner 
recommended to the Conference by its committee, be safe 


for adoption by the states? 


The Federal Rules of Civil Procedure 


N important question as to the construction of the 

federal rules has been decided by the Supreme 

Court in an opinion written by Mr. Justice Roberts. 

[hat decision indicates appreciation of the fact that in 

the preparation and submission to the Court of those rules, 

the Advisory Committee borrowed extensively from the 
Federal Equity Rules. 

Under the old rules and under legislation by Congress, 
the former practice was that, when a case came before the 
ourt presenting questions of law and questions of equity, 
the proper course was first to try the equitable issue with- 
mut a jury and postpone the jury trial to be tried later 
unless the decision of the chancery made the jury trial 
unnecessary. 

Mr. Justice Roberts points out that the practice as ex- 
pounded by the Court in the Enelow case is to be applied 
to the interpretation of the new rules, and supplies a help- 
ful analogy for their interpretation. 

The effect was to incorporate into those rules a com- 
posite of the provisions of the equity rules which had been 
found to have operated satisfactorily and to recast them 
in brief and simple form, stripped of all those technicalities 
which might cause confusion and delay. 

The case here referred to is reviewed in this number 
and it may be permissible to remark that on the trial 
below both court and counsel have used a terminology 
that is not quite appropriate fot the union of the equity 
rules with those in actions at law “so as to secure one form 
of civil action and procedure for both” (28 U.S.C. 723b, 
727¢). 

One of the chief reasons for the passage of the enabling 
act was to put an end to the possibility of denying relief 
because the parties had entered the wrong door and were 
on “the wrong side of the court.” Another purpose of 
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that act was to prevent the dismissal of an action which 
sought relief formerly cognizable in equity, because there 
was “an adequate remedy at law.” 

Would it be more in accordance with the provisions 
of the federal statutes and the new federal rules if counsel 
who conduct litigation in the federal district courts, would 
discard outmoded terms and employ those in consonance 
with the new system? 


The Federal Register 

EAN WIGMORE is still a teacher of the law. Al- 

though he has reached and passed the age which 

the members of our institutions of learning by com- 
mon consent have fixed for the retirement of their teach- 
ing staff, and has become Dean Emeritus of Northwestern 
University School of Law, the urge to impart useful 
knowledge to the men of our profession proves at times 
to be irresistible. 

Fortunate for us it is, that this generous urge still 
persists. Doubly fortunate it is that having given to so 
many the theoretical side of the science of law, and guided 
so many to the solution of its most intricate problems, he 


demonstrates in the article which we print in this number, 


practical advice for our guidance in a new field, which 
is rapidly becoming of dominant importance, so new in 
fact that only the specialists understand its vocabulary, 
and know how to find what we must know if we are to 
keep pace with the needs of our clients for guidance in a 
changing world. 

The Federal Register is an invention of which the 
mother was the necessity of forcing administrative orders 
from the obscurity of filing cases and pigeonholes in gov- 
ernmental offices and of compelling them, as a condition 
for continued existence, to be made matters of record 
where they could be easily accessible to all. The ultimate 
value of that invention will depend in large measure upon 
the extent to which the general practitioner understands 
what it is and how to use it. 

For the origin of this useful device it may be per- 
missible to call attention to the fact that in 1934 our 
Special Committee on Administrative Law, of which 
Louis G. Caldwell was chairman, recommended just 
such a solution of the problem. Our instrumentality 
in that enterprise was recognized by the director of the 
Division of the Federal Register in the National Archives, 
Washington, D. C. 

It is there said that the Special Committee on Admin- 
istrative Law of the American Bar Association for 1934 
recommended federal legislation requiring the central 
filing and publication of every rule, regulation or order 
of general applicability and legal effect issued or pre- 
scribed by any executive officer or administrative board 
of the United States. The substance of the Bar Asso- 
ciation recommendation formed the basis of the Federal 


Register Act. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


Taxation—Income Taxes—Liability of Settlor 
for Income from Trust 

In determining whether income from trust funds is taxable 
under Secs. 166 and 167 of the Revenue Act of 1934 as income 
to the settlor of the trust, the legal interests and rights created 
by the declaration of trust are determined by reference to state 
law. The burden is on the taxpayer to prove that the Commis- 
sioner of Internal Revenue is wrong in assessing deficiencies 
based upon his view of the state law. A determination of the 
state law by a circuit court of appeals will be accepted as meeting 
the taxpayer’s burden of proof. 

Helvering v. Stuart, 87 Adv. Op. 109; 63 Sup. Ct. Rep 
140; U. S. Law Week 4032. (Nos. 49 and 48, decided 
November 16, 1942.) 

[his decision disposes of two cases involving the 
taxability of settlors of two groups of family trusts on 
account of income from the trusts. The settlors of the 
trusts were two brothers and the beneficiaries were thei 
children, respectively. Under each trust were threc 
trustees. The trustees were the mother, father and uncle 
of the beneficiaries. The corpus of the various trusts was 
made up of shares of stock in a corporation of which the 
settlors were important executive officers 

The questions for decision wer 1) whether the 
trust income was taxable to the settlor under § 166 of 
the Revenue Act of 1934 by reason of a power in any 
person (not having a substantial adverse interest in the 
corpus or income) to revest in the grantor title to the 
corpus; and (2) whether under § 167 the income was 
taxable to the settlor by reason of the fact that any part 
of the income may, in the discretion of the grantor o1 
of any person not having a substantial adverse interest, 
be distributed to the grantor; and finally (3) the tax 
ability of the income under § 22 

The Commissioner held the income from both trusts 


} 


taxable to the settlors under § 166 because certain ex 


press powers of the trustees were thought sufficient to 


revest the corpus in the settlors ind because the trustees 


were without substantial adverse interests. The Board 
of Tax Appeals sustained the Commissioner, but the 
Circuit Court of Appeals reversed the Board. 

On certiorari the judgment in No. 48 was reversed 
by the Supreme Court for remand to the Board; in No 
19 the judgment was reversed and the decision of the 
Board was affirmed. Mr. Justice Rerep delivered the 
opinion of the Court 

The opinion first points out that the state law governs 
as to what property interests and rights were created 
by the declarations of trust, as distinguished from the 
question of what interests are taxable, as to which 
federal law governs. In elaboration of this distinction 
Mr. Justice REED says 

To reach a decision as to the applicability of Sections 

166 and 167 of the Revenue Act of 1934 to these trusts 

the instruments must be construed to determine whether 

the power to revest title to any part of the corpora in the 


grantors or to distribute to them any of the income lies with 


* Assisted by JAMes L. Homrrt 
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any persons not having a substantial adverse interest t 
the grantors. That construction must be made in the 
light of rules of law for the interpretation of such docu 
ments. ‘The intention of -Congress controls what law 
federal or state, is to be applied. Since the federa 
revenue laws are designed for a national scheme of taxa 
tion, their provisions are not to be deemed subject to state 
law “unless the language or necessary implication of the 
section involved” so requires. This decision applied 
federal definition io determine whether an interest i 
property was called a “future interest When Congres 
fixes a tax on the possibility of the revesting of property 
or the distribution of income, the “necessary implication, 
we think, is that the possibility is to be determined by the 
state law. Grantees under deeds, wills and trusts, alike, take 
according to the rule of the state law. The power to trans 
fer or distribute assets of a trust is essentially a matter of 
local law Congress has selected an event, that is the 
receipt or distributions of trust funds to a grantor, no 
mally brought about by local law, and has diiected a tax 
to be levied if that event may occur. Whether that event 
may or may not occu! depends upon tine interpretation 
placed upon the terms of the instrument by state law. 
Once rights are obtained by local law, whatever they may 
be called, these rights are subject to the federal definition 
of taxability. Recently in dealing with the estate tax 
levied upon the value of property passing under a general 
power, we said that “state law creates legal interests and 
rights. The federal revenue acts designate what interests 
or rights, so created, shall be taxed.’ In this case, as 

in Lyeth v. Hoey, we were determining what interests or 

rights should be taxed, not what interests or rights had 

been created and therefore applied the federal rule. ; 

In this view the rules of law to be applied are those of 

Illinois. That state is the residence of the parties, the 

place of execution of the instrument, as well as the juris 

diction chosen by the parties to govern the instrument. 

The opinion then discusses the view of the Circuit 
Court olf Appe als as to the law of Illinois as it affects 


the right of the settlor here to revest the corpus. That 


court had concluded that the settlors had divested 


themselves of every right which might enable them to 
Posse ss once more the corpus and had not retained any 
power to revest title in themselves. Accepting the Cir- 
cuit Court’s conclusion, Mr. Justice REED states: 

The real issue is whether, under Illinois law, the trustees’ 
authority under paragraph nine of the trust instruments 
“to alter, change or amend this Indenture at any time and 
from time to time by changing the beneficiary hereunde1 
; or in any other respect,’”” goes so far as to permit the 
substitution of the donor for the beneficiaries. Would the 
trustees with authority to change the terms and “the time 
when the Trust Fund . . . is to be distributed” be per 
mitted to revoke the trust and thus vest the corpus in the 
donor. These questions are answered in the negative by 
the Court of Appeals and we accept that conclusion. These 
trusts, therefore, stand as though an Illinois statute or a 
provision of the instruments forbade assignments of any 
of the corpora or of the income to the grantors except as 
may be specifically provided by their terms. The exc eption 
is of importance in examining the trusts’ provisions for the 
minor children of Douglas Stuart. 


However, in the case of the trusts involving no minor 
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ldren during the years in question the Court takes 

view that additional findings of fact must be had 
to whether the income was taxable under § 22 (a). 
1e considerations leading to this action are stated as 
llows: 

In the John Stuart trusts the trustees, in their discretion, 
vere to distribute income to the named beneficiaries for 
fifteen years and thereafter to distribute the entire net in- 
ome In the Douglas Stuart trusts, the directions author- 
zed discretionary distribution to the beneficiaries or its 
ipplication to their education, support and maintenance 
intil the children reached the age of twenty-five years. 
Undistributed portions of the income were to be added 
to the corpus. Plainly, these distributions or accumulations 
were to be used for the economic advantage of the children 
of the settlors and to the amount of these distributions and 
accumulations would satisfy the normal desire of a parent 
to make gifts to his children. Is this alone sufficient to make 
the income of the trusts taxable to the settlors? 

Disregarding for the moment the minority of some of 
the beneficiaries, we think not. So broad a basis would tax 
to a father the income of a simple trust with a disinterested 
trustee for the benefit of his adult child. No act of Con 
gress manifests such an intention. Economic gain realized 
or realizable by the taxpayer is necessary to produce a tax- 
able income under our statutory scheme. That gain need 
not be collected by the taxpayer. He may give away the 
right to receive it as was done in Helvering v. Horst, 311 
U. S. 112, Helve Eubank, 311 U. S. 122, 125, and 


Harrison v. Schaffr 312 U. §. 579. But the donor never 
theless had the “use [realization] of his economic gain.” 
. . In none of the cases had the taxpayer really disposed 


of the res which produced the income. In Corliss v. Bowers, 
281 U. S. 376, he had disposed of the res but with a power 
to revoke at any moment. This right to realize income by 
revocation at the settlor’s option overcame the technical 
disposition. The “non-material satisfactions” (gifts-contri- 
butions) of a donor are not taxable as income... . 

That economic gain for the taxable year, as distinguished 
from the non-material satisfactions, may be obtained 
through a control of a trust so complete that it must be 
said the taxpayer is the owner of its income. So it was in 
Helvering v. Clifford, 309 U. S. 331. ... Section 22(a) we 
have said indicated the intention of Congress to use its 
constitutional powers of income taxation to their “full 
measure.” Control of the stocks of the company of 
which the grantors were executives may have determined 
the manner of creating the trusts. Paragraph eight per- 
mits recapture of the stocks from the trust by payment of 
their value Family relationship evidently played a 
part in the selection of the trustees. On the other hand 
broad powers of management in trustees, even though with- 
out adverse interest, point to complete divestment of con- 
trol, as does the impossibility of reversion to the grantors. 
The interlocking trustees were not appointed simultane- 
ously. The triers of fact have made no finding upon this 
point. ... When the Board of Tax Appeals decided these 
cases under Section 166 it was not necessary for it to reach 
a conclusion on 22 (a) or its effect upon Section 167. That 
should be done in No. 48, the John Stuart trusts. 


In No. 49 the conclusion is reached that the entire 
income of the trusts for minors is taxable to the settlor 
within the rule of attribution laid down in Douglas v. 
Willcuts, 296 U. S. 1. 

Mr. Chief Justice Stone delivered a separate opinion 
in which Mr. Justice BLack and Mr. Justice DoucLas 
joined. In this opinion the view is expressed that the 
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Supreme Covrt has not wholly abdicated its function 
of reviewing determinations of state law made by the 
lower federal courts and that the conclusion as to the 
Illinois law in the instant case is unwarranted. 

The case was argued by Mr. Samuel O. Clark for the 
Government, and by Mr. Herbert Pope and Mr. George 
I. Haight for the Stuarts. 

Taxation—Deductions for Depletion—Election 
Between Methods of Computing Depletion 


The deductions from income tax return for “percentage de- 
pletion” of mines, under the Revenue Act of 1934 are condi- 
tioned on an election effected at the time of the first return in 
respect of the property on which the depletion is claimed. ‘First 
return” is not to be construed as the first return in which deple- 
tion was claimed. 


Mother Lode Coalition Mines v. Helvering, 87 Adv. 
Op. 164; 63 Sup. Ct. Rep. 179; U. S. Law Week 4047. 
(No. 94, decided December 7, 1942.) 

Mr. Justice Murpnuy delivered the opinion of the 
Court. He says: 

The pivotal question is whether petitioner’s income tax 
return for 1934 or for 1935 was the first return in respect 
of its mining property within the meaning of § 114(b) (4). 
The determination of the “first return” was compli- 

cated by the fact that in 1934 the mine was shut down 
and it was claimed that the deductions made in that 
year’s return were attributable to the expenses of the 
shutdown, no depletion allowance having been included 
for that year. In 1935 the mine owner derived a net 
profit from the operation of its mine and claimed a 
deduction percentage which it regarded as satisfying 
the provision of the statute on that subject. The Com- 
missioner refused to accept that view, made a deficiency 
determination which the Board of Tax Appeals sus 
tained. The Circuit Court affirmed. Certiorari was 
eranted because of an asserted conflict of decisions. On 
this point of conflict in the interpretation of “first re 
turn,” Mr. Justice MURPHY says: 

Section 114(b) (4) required petitioner to elect in its 
“first return under this title [income tax] in respect of 
a property” whether its depletion allowance was to be com 
puted with or without regard to percentage depletion, and 
the method thus chosen became binding for the subsequent 
taxable years. Petitioner's 1934 return falls within the 
exact statutory definition of “first return.”” It was the first 
return filed under the 1934 Act, and it was “in respect of” 
the mining property since it listed items of gross income 
and deductions arising out of that property. Petitioner's 
failure there to state its election foreclosed any subsequent 
claim to percentage depletion. This has been the admin- 
istrative interpretation. Article 23(m)-5 of Regulations 
86. We think this regulation is binding because not only 
is it practically compelled by the words of § 114(b) (4), 
but also it is a reasonable interpretation, which, as will be 
shortly pointed out, is fair and workable in its operation 
The mining company had contended in its brief and 

on the argument that this interpretation failed to give 
effect to the meaning of the applicable statute as a 
whole and contended that when such effect was given 
“first return” must mean the first return in which a 
depletion allowance could be claimed. To this con- 
tention, Mr. Justice MURPHY says: 

The fallacy of this argument is apparent, and the fault 
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lies in the final step. 
of a method of computation for the present and the future; 
it does not, contrary to petitioner's assertions, make the 
necessity for election depend upon whether an allowance 
actually results from the method of computation chosen 
Petitioner could have elected in 1934 to have the depletion 
allowance for 1934 “computed with or without regard to 
percentage depletion ind the computation could then 


have been made according to the method chosen. It so hap 


pened that petitioner was not entitled to any allowance in 
1934; its deple table cost had been exhausted, and compu 
tation on the percentage basis would have resulted in 
nothing. So the choice had no significance for that year 
but, that could be ascertained only after the computation 
was made. The idea that it would be absurd to compel an 
election until a deduction actually resulted . .. is best 
answered by the fact that the statute gave taxpayers an 
opportunity to elect a depletion program fot the present 
and future years: nothing in it indicates that Congress was 
concerned with whether a depletion allowance actually 
resulted in each year from the program s¢ lected 
Petitioner's contentions really resolve into the propo 
sition that “first return’ means “first return made by a 


taxpayer having net income derived from a property.” But 
the statute does not speak of first return showing net in 
come and there is nothing to indicate that such was Con 
gress’ intention. . . . If petitioner had a basis for cost 


depletion in 1934 it would have been put to an election 

in that year even though it had no net income because cost 

depletion allowance is in no manner de pendent upon the 

existence of net income. The fact that petitioner’s deplet 

able cost was exhausted is no reason for expanding the 

statutory definition. Section 114(b) (4) is a liberal offer 

limited to those who meet the exact statutory terms 

Ihe Court cites practical considerations in support 
of the Commissioner’s construction of the statute. It is 
said that all taxpayers are placed upon an equal basis 
if they must elect their depletion program in the first 
return filed, and that administrative simplicity and 
certainty are best achieved by the Commissioner’s inter- 
pretation. The judgment below was affirmed. 

The case was argued by Mr. Paul E. Shorb for the 
mining company and by Mr. Valentine Brookes for the 


Commissioner. 


Criminal Law—Sherman Act—Indictments—Effect of 
Failure to Allege Facts Establishing a Crime 

The Criminal Appeals Act (34 Stat. 1246), as it stood when 
an appeal was taken in the case here reviewed, conditioned the 
right of appeal by the Government only to cases in which judg- 
ment sustaining a demurrer to an indictment was based upon the 
invalidity or construction of the statute upon which the indictment 
is founded. After the date of this appeal the Criminal Appeals 
Act was amended so as to provide that if the appeal should have 
been taken to the Circuit Court of Appeals, the Supreme Court 
should remand the case to that court. Held that the amendment 
was not retroactive and was inapplicable to the review of this case. 

U.S. v. Wayne Pump Co., et al, 87 Adv. Op. 144; 63 
Sup Ct. Re Pp. 191; U. S. Law Week 4048. (Nos. 81 and 
§2, decided December 7, 1942 


These two cases came to the Supreme Court on appeal 
by the government from orders sustaining demurrers 
to indictments for violations of the Sherman Act. The 
indictments in both cases charged the defendants with 
conspiracy to fix the prices of “compute1 pumps” in in 


} 


terstate commerce and with conspiracy to monopolize 


the manufacture and sale of those pumps Computer 
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rhe statute provides for the election 





pumps embody mechanism which calculates, measures 
displays, and records the quantities and prices of gaso 
line passing through the pumps to purchasers. Thi 
opinion was delivered by Mr. Justice REEp. 

Since the decision, in the view of the Court, did not 
and could not consider the correctness of the trial court’s 
judgment that an indictment failed properly to alleg 
the facts establishing a crime, it was stated that only so 
much of the facts as were necessary in getting “‘a focus 
on the problem” are stated. 

The demurrers pointed out that “the indictments 
failed to describe o1 particularize the offens« attempted 
to be charged with sufficient definiteness to inforn 
the defendants of the nature and causes of the accusa 
tions or to enable them to plead an acquittal or convic 
Che trial 
court sustained the demurrers to each count. \ppeals to 


tion thereunder in bar of other proceedings.’ 


the Supreme Court were prayed under the Criminal 
Appeals Act, 34 Stat. 1246. That statute authorizes an 
appeal to the Supreme Court “from a decision or judg 
ment... Sustaining a demurrer to any indictment 
where such decision or judgment is based upon the in 
validity, or construction of the statute upon which the 
indictment is founded,” and it is pointed out that the 
Court has no jurisdiction if the judgment below is not 
sO based. 

The accused challenged the jurisdic tion of the court 
to entertain the appeal on the ground that the “demu 
rers were sustained because of the insufficiency of the 
indictments as pleadings, as distinguished from a con 
struction of the statute upon which the indictments were 
based.” 

There was disagreement between th parties as to 
whether the District Court sustained the demurrers on 
the ground of the deficiency of the pleadings as well as 
upon a construction of the statute. In consideration of 
that disagreement, the opinion examines and quotes 
from the opinions of the District and Circuit Courts and 
from the applicable statute and reviews the contention 
of the parties as indicated in the briefs and in the 
argument. The government’s contention was stated to 
be that “a ruling arose from the District Court’s erro1 
in holding on the merits that the facts set out in the 
indictment do not charge, as a matter of substance, 
crimes within the meaning of the Sherman Act.” On 
this branch of the case Mr. Justice REED says 

We do not read the District Court’s opinion in that way 


Where a court interprets a criminal statute so as to exclude 
certain acts and transactions from its reach, it would of 
necessity also hold expressly Oo! impliedly as the govern 


ment suggests, that the indictment considered merely as a 


pleading was defective. Yet, the essence of the ruling would 
be based upon a construction of the statute. We accept as 
correct, for the purposes of this discussion only, the gov 
ernment’s understanding of the opinion as holding that 
the allegations of the indictment, considered in substance 
and apart from required specificity, did not allege viola 
tions of the Sherman Act. It was a statutory consideration 
such as that just stated which led this Court to accept 
jurisdiction under the Criminal Appeals Act in United 
States v. Hastings, 296 U. S. 188, 195 
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It is held, however, that the judgment upholding the 
murrers was based also on grounds independent of 

construction of the statute involved and the opinion 
clares: 

Since the judgment below was not placed solely upon 
the invalidity or construction of the statute but had an addi- 
tional and independent ground, as here, the Criminal 
\ppeals Act does 1 Any contrary 
h ding would be 
by Congress. Furthermore, at the time of the entry of the 
District Court judgment, there was no provision for review 


uthorize review 


ssume a power of review not bestowed 


ff orders sustaining demurrers upon grounds other than 
those involving the construction of the basic statute. 
Attention is called to the amendment of the Criminal 
\ppeals Act under which the appeal was taken by the 
wernment, providing for “a remand to the Circuit 
Court of Appeals if review by this Court on direct 
ypeal is found to be unauthorized.” Of this Mr. Justice 
REED Says: 
We do not tl it it is applicable. Six weeks after 
time to appeal had expired the act was amended. The 
1e first time permits appeals to the Cir- 


imendment for t 
cuit Courts of Appeals from orders sustaining a demurrer 
to an indictment in cases not directly appealable to this 
Court. The time to appeal to all courts remains un- 


changed. The amendment provides that “if an appeal 
shall be taken pursuant to this Act to the Supreme 
Court of the United States which, in the opinion of that 
Court, should have been taken to a Circuit Court of 
\ppeals . the Supreme Court of the United States 
shall remand the cause to the Circuit Court of Appeals 


which shall then have jurisdiction to hear and de- 
termine the same as if the app al had been taken to that 
court in the first instance; ; 

Of the situation thus presented Mr. Justice REED says: 

At the time the instant appeals were taken there was 
no statutory authority for an appeal to the Circuit Court 
of Appeals and therefore no room for an erroneous 
choice between appellate courts. Consequently, the pro- 
viso has no application. To hold otherwise would be to 
give a right of appeal where none existed at the time the 
appeal was taken 
For lack of jurisdiction, therefore, the appeal was dis 

missed. 

Mr. Justice Douctas filed a dissenting opinion in 
which Mr. Justice Brack and Mr. Justice MuRPHY 
joined. The dissenting opinion says: 

Mr. Justice Brack, Mr. Justice Murrny and I are of 
the view that the judgments should be reversed. In our 
opinion the District Court’s rulings that the indictments 
were defective resulted from interpretations of the Sher- 
man Act and the patent law which are erroneous in light 
of United States v. Masonite Corporation, 316 U. S. 265, 
and related cases 
The cases were argued by Mr. Assistant Attorney 

General Arnold for the Government and by Mr. Edward 
R. Johnston for Wayne Pump Co.; by Mr. James H. 
Winston for Gilbert and Barker Manufacturing Co.; 
and by Mr. Harold F. McGuire for Veeder-Root, Inc. 


Criminal Procedure — Defense in Forma Pauperis — 
Transcript of Evidence in Trial—Federal Statutes— 
The Anti-Kidnapping Act (18 U. S. Code §408a) 


An indigent person accused of crime is entitled to the aid 
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of the courts and the government attorneys in assuring to him 
on appeal such a transcript of the record as the circumstances 
permit. While the court cannot compel stenographers to fur- 
nish without compensation transcript of the testimony taken 
stenographically by them, and while there is no provision of 
law for their compensation at government expense, a bill of 
exceptions may be prepared in which the evidence is set forth 
in substance from whatever notes are available or from the 
memory of the trial court or from other available sources. 


Miller v. U. S.,87 Adv. Op. 140; 63 Sup. Ct. Rep. 187; 
U. S. Law Week 4052. (No. 76, decided December 7, 
1942.) 

Certiorari was here allowed because the case pre 
sented important questions in respect of criminal pro 
ceedings against poor persons in federal courts. 

The petitioner, Miller, hereinafter called the ac 
cused, was indicted, tried and convicted for kidnapping 
his wife’s illegitimate daughter. Being without funds to 
conduct his defense, the district court appointed counsel 
for him. 

Two defenses were presented. First, that since the 
anti-kidnapping act provides that the statute is not to 
apply to kidnapping “in the case of a minor, by a parent 
thereof” and since the girl was a minor and he had 
married her mother, thereby placing him in the relation 
of a parent to her, he was within the statutory exception. 
The second defense was that he had neither taken nor 
detained the young girl against her will. 

The District Court ruled that the accused was not a 
parent within the intendment of the statute. The sec 
ond defense was submitted to a jury which returned a 
verdict of guilty. The District Court then sentenced the 
accused. The District Court granted leave to the accused 
to appeal in forma pauperis and the Circuit Court of 
Appeals also permitted prosecution of the appeal in that 
court in forma pauperis. On that appeal, the defenses 
presented below were again urged, but the bill of excep- 
tions did not contain all of the evidence heard on the 
trial. For this reason the Circuit Court of Appeals dealt 
with the question of the accused’s alleged “parenthood,” 
came to the same conclusion as the district court on that 
point, and its opinion stated: “No other question hav- 
ing been raised on this appeal, it follows that the judg 
ment must be and is affirmed.” 

The accused entered upon service of his sentence and, 
being without counsel, personally forwarded to the 
circuit court of appeals a petition for the appointment 
of counsel and for rehearing. In the latter he stated 
that there was no testimony in the record indicating that 
he took or detained his wife’s daughter against her will 
and prayed for a writ of certiorari and a complete tran- 
script of the testimony taken at the trial. In a per curiam 
opinion the Circuit Court stated that it had decided the 
only question before it, but ordered that the United 
States Attorney answer the petition so that it could be 
ascertained whether a bill of exceptions could be pre 
pared to raise the questions which the accused desired 
to have decided. The prosecuting officer answered that 
the entire testimony had been taken stenographically 
by the district judge’s secretary, whose notes were avail- 


able anc could be transcribed; that parts of the testi 
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mony had been taken by a stenographer whe had sat 
at the defendant's counsel table, but that it was inac 


curate and wholly unreliable. Moreover, that the per 


son who took it would not transcribe it without pay, 


that the government could not be required to pay for 


a transcript of the evidence or to furnish such a tran 
script to the accused 

The Circuit Court of Appeals, in a third opinion, 
stated that it had requested a response to the petition 
for rehearing in order to ascertain whether the govern 
ment would consent to the vacation of the judgment 
so that a proper record could be made, but that in view 
of the government’s opposition to a vacation of the 
judgment and a reopening of the case, it felt itself with 
out power to act further and indicated that if the ac 
cused should desire to bring the case to the Supreme 
Court such facilities should be furnished him to that 
end without obligation to pay fees or costs. 

The accused presented to the Supreme Court a peti 
tion for certiorari and for leave to proceed in forma pau 
peris. The Supreme Court granted certiorari and ap 
pointed counsel to act for him in that Court. 

The opinion was delivered by Mr. Justice RosBerts 
e be furnished 


\s to the petition of the accused that | 
a transcript of the stenographic notes of the evidence, 
Mr. Justice ROBERTS says 


Phere is no law of the United States creating the position 
of official court stenographer and none requiring the steno 
graphic report of any case, civil or criminal, and there is 
none providing for payment for the services of a stenog 
rapher in reporting judicial proceedings. The practice has 


been for the parties to agree that a de 


so report. The one selected must be paid by private ar 
I I 


signated person shall 


rangement with one or more of the parties to the litigation 
The amount paid to him is not costs in the cause nor tax 
able as such against any of the parties 
Calling attention to the recent efforts which had been 
made to provide for an official reporter in the federal 
courts, Mr. Justice ROBERTS says 
At the instance of the Conference of Senior Circuit 
Judges, legislation has been introduced in Congress to pro 
vide an official system of reporting ind to defray the cost 
of it. That legislation, as we understand, will, if adopted, 


obviate the difficulties presented in this case. As the matter 
stands, however, it is clear that the judge's secretary who 
stenographically reported the trial is not an officer of the 


United States in his capacity as reporter, is not entitled to 
fees from the United States for his services, and his com 
pensation cannot be treated as costs. The Act of July 20 
1892, as amended, applies only to court costs, permits the 
taking of an appeal without prepayment of cost of printing 


the record in the appellate court, and 


provides in certain 
cases for the printing of that record at Government ex 
pense. It does not authorize the procurement of a transcript 
of the testimony nor the payment for services in reporting 
evidence taken at the trial nor for the obtaining of it by 


the Government in behalf of an indigent defendant 

It had been urged on behalf of the accused that the 
District Court had inherent power in the interests of 
justice to order preparation of the transcript, but in 
view of the unwillingness of the United States Attorney 


to accept as authentic the only transcript of the evidence 
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which could be made, the Court proceeded to a consid 
eration of another method of procedurt as to which 


Mr. Justice ROBERTS says: 


As we have said, a stenographer, on behalf of the d 
fendant, took notes of much of the testimony given at the 
trial. The United States Attorney asserted 
the petition for rehearing that her notes proved so ina 


in his answer t 


curate that they could not be made the basis of a proper 


bill of exceptions. But this is not to say they are utter] 
useless, when corrected, as the basis for bill. In addition 
the trial judge’s secretary took stenographic notes of the 


entire testimony and his notes are avail rhe It was stated 
at the bar that this gentleman stands ready to read his note 
into a dictaphone without charge to the petitioner. In tl 
light of these facts it would seem that it is possible to pre 
pare an adequate bill of exceptions fairly reflecting the pur 


port of the testimony. 

Reverting to the ordinary method of preparing 
bill of exceptions by the use of a stenographi« tral 
script, it was pointed out that the bill ought not to 
contain all of the evidence, but only that which is rel 
vant to the issues made upon the appeal. It is sug 
gested that it is often expedient to summarize the evi 
dence and put it in narrative form and it is said that 
“Historically a bill of exceptions does not embody a 
verbatim transcript of the evidence but, on the con 
trary, a statement with respect to the evidence adequate 
to present the contentions made in the appellate court.’ 
It is suggested that such a bill may be made from the 
judge’s notes, from the recollection of witnesses and 
in short, from any and all sources which will contribute 
to a veracious account. On this point Mr. Justice Ros 


ERTS Says: 

Counsel in this case could, therefore, have prepare d and 
presented to the trial judge, as was his duty, a bill of excep 
tlons so prepared and it would then have become the duty 
of the trial judge to approve it, if accurate, or, if not, to 
assist in making it accurately reflect the trial proceedings. 
We are urged to hold that, in view of counsel's failure so 
to do, petitioner is now foreclosed. We are unwilling so to 
rule in the circumstances of this case. Petitioner repeatedly 
insisted that counsel procure a proper record on appeal to 
present the question of the sufficiency of the evidence to 
sustain his conviction. The petitioner did everything that 
lay within his power to obtain such a proper record, and 
we think he should not be penalized for the failure of his 
appointed counsel to take the necessary measures if the 
power exists to afford him a hearing on the point he deems 
material. 

In holding that the Circuit Court of Appeals had 
powel to remand the cause for the settlement ot a prop 
er bill of exceptions, Mr. Justice ROBERTs says 


We think the right course in this instance is to remand 
the cause to the Circuit Court of Appeals in order that it 
may enter an order permitting the settlement of a bill of 
} 


exceptions in the District Court to present the point urged 


by petitioner. Upon the entry of such order it will be 
the duty of counsel for petitioner to present a bill made up 
from the best sources available. It will then become the 
duty of the district judge to assist in amplifying, correcting 
and perfecting this bill from such sources, and to settle the 
same in order to present the evidence given at the trial 
From such a bill the Circuit Court of Appeals will no 
doubt be able to decide whether there was evidence to sus 


tain petitioner $ conviction. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


he case was argued by Mr. Howard C. Westwood for 


ler and by Mr. Archibald Cox for the Government. 


Federal Rules of Civil Procedure, Rules 1, 2, 12, 13— 
Federal Statutes 28 U. S. C. §§ 227, 398, 723c 


In a civil action in which the complaint seeks recovery on a 
e insurance policy and a counterclaim charges that the policy 
vas obtained by false and fraudulent representations of the in- 
red, the District Court may order that the equitable issue pre- 
ited by the counterclaim be heard by the court without a jury, 
fore the trial by the court with a jury of the legal issue pre- 

sented by the complaint. Such an order is appealable. 

Ettelson, et al Metropolitan Life Insurance Co. 
Adv. Op 156; 63 Sup. Ct Re p 163; U. S. Law Week 


51, (No. 70, decided December 7, 1942.) 
Chis case involves a question certified by the Circuit 


y 


yurt of Appeals to the Supreme Court as follows: 


In a civil action in a district court upon a claim of a 
haracter formerly cognizable at law in which the defend 
int has filed a counterclaim of a character formerly cog 
or in an action at law under the provi- 
sions of Section 27 yf the Judicial Code), is an order 
that the issue raised by the counterclaim shall be heard and 


nizable in equity 


disposed of by the court prior to the issue raised by the 
complaint an order granting an injunction within the 
meaning of Section 129 of the Judicial Code and therefore 
ppealable under that section? 
The background of that question is shown by the 
rtificate which accompanied it, to be as follows: Ac- 
on was brought in a New Jersey state court for the re- 
very of life insurance. The case was removed from 
the state court to the United States District Court for 
New Jersey. The insurance company there filed an 
inswer that the policies were obtained by the fraud of 
he insured and were void because of material false 
tatements made by the insured in the application for 
he policies. It was not alleged that the false statements 
vere knowingly and intentionally false. The insurance 
ompany also filed a counterclaim in which the same 
illegations of false and fraudulent representations were 
nade and the counterclaim prayed that the policies be 
declared void upon the return by the insurance com- 
pany of the premiums paid thereon and that the plain- 
iffs be enjoined from further prosecuting the action at 
law. Plaintiffs moved for dismissal of the counterclaim 
on the ground that the insurance company had an ade 
quate remedy at law on the law side of the court in the 
pending action. Also that the counterclaim failed to 
state a claim upon which equitable relief could be 
granted by the court 

The District Court denied the motion to dismiss the 
counterclaim and ordered that it should be heard by 
the court sitting in equity before the trial of the issue 
made in the complaint and answer in the action at law. 
Che plaintiffs thereupon appealed to the Circuit Court 
of Appeals and the insurance company moved the 
court to dismiss the appeal in the view that the District 
Court’s order was not appealable. 

It should be observed that the only question presented 


to the Supreme Court was the appealability of the order 


of the District Court, that the issue presented by the 


counterclaim for equitable relief be heard by the court 
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without a jury before the trial by the court with a jury of 
the claim presented by the complaint which sought 
purely legal relief in the recovery of a money judgment 
on the insurance policy. Counsel for the parties agreed 
that, if the question had arisen prior to the adoption of 
the Federal Rules of Civil Procedure, the order of the 
District Court would have been appealable and the ques- 
tion certified to the Supreme Court should have been 
answered in the affirmative (on the authority of Enelow 
v. New York Life Insurance Co., 293 U.S. 379) , but the 
insurance company asserted that no appeal was per- 
missible and that a negative answer should be given 
to that question. This the plaintiffs denied. 

The insurance company pointed to Rule | which 
states the object of the rules to be “to secure the just, 
speedy, and inexpensive determination of every action,” 
and more particularly, to the provisions of Rule 2, which 
declares that “there shall be one form of action to be 
known as ‘civil action.’ ” 

The opinion of the Court was delivered by Mr. Jus 
tice Rosperts. He summarizes the defendants’ conten 
tion in brief to be that when the Enelow case was de- 
cided, the distinction between actions at law and suits 
in equity in federal courts was still persisting, but that 
this distinction has now been abolished; that equitable 
defenses, whether a bar to recovery at law or the basis 
of affirmative relief are “part and parcel of the single 
action initiated by the plaintiffs and that any direction 
by the court respecting the order in which the claim 
and the counterclaim are to be heard is interlocutory, 
amounting, at most, to a stay of the trial of one branch 
of the litigation, and in no sense an injunction against 
the plaintiffs, and therefore not appealable. 

In the rejection of that view, Mr. Justice Ropers 
says: 

At the argument of the cause much time was devoted to 
the applicable law of New Jersey where the action orig- 
inated. It was urged that, under that law, upon allegation 
and proof of innocent misrepresentations inducing the issue 
of a policy, an insurer is entitled to a decree cancelling the 
policy and restraining any action at law upon it. It was 
urged that this feature of the local law must be considered 
in determining the appealability of the Districc Court's 
order. But, whatever effect should be given the New Jersey 
law in determining the correctness of the District Judge's 
action, the local law has no bearing upon the decision of 
the narrow question certified. 

As in the Enelow case, so here, the result of the District 
Judge’s order is the postponement of trial of the jury action 
based upon the policies; and it may, in practical effect, 
terminate that action. It is as effective in these respects as 
an injunction issued by a chancellor. If the order be found 
to be erroneous it will have to be set aside and the plain 
tiffs permitted to pursue their action to judgment. The 
plaintiffs are, therefore, in the present instance, in no 
different position than if a state equity court had restrained 
them from proceeding in the law action. Nor are they 
differently circumstanced than was the plaintiff in the 
Enelow case. The relief afforded by section 129 is not re 
stricted by the terminology used. The statute looks to the 
substantial effect of the order made. 

The question certified by the Court of Appeals to the 
Supreme Court was accordingly answered “yes.” 
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The case was argued by Mr. Conover | nglish for the 


Insurance Company and by Mr. Arthur T. Vanderbilt 


for Ettelson. 


Patents—Validity of Patent—Estoppel to Challenge 
Under License Contract Containing Price 
Control Provisions 

A patent licensee, authorized to manufacture and sell articles 
covered by the patent, which is sued for royalties and for an 
injunction restraining sales not in accordance with price control 
provisions of the licensing agreement, is not estopped to deny 
the validity of the patent since price control provisions in viola- 
tion of the Sherman Act are valid only if the patent itself is valid. 

Sola Electric Co Jefferson Electric Co. 87 Adv. Op 
150; 65 Sup. Ct. Re p 172; U. S. Law Week 4053. (No 
15. decided December 7 1942 


] 


The question for decision hei as stated in the 
opinion of Mr. Chief Justice Stonr, was “whether a 
patent licensee by virtue of his licens« agreement, is 


estopped to challeng« price-fixing clause in the agree 


1 
} 
i 


ment by showing that the patent is invalid, and that 


the price restriction is accordingly unlawful because 


not protected by the patent monopoly.” 


] 


The Jefferson Company, respondent, hereinaftet 


called “licensor,” sued the Sola Company, hereinaftet 


called “licensee,” alleging that it owned Patent No 


1777256 covering improvements in an electrical trans 


former and had granted that company a non-exclusive 


license to manufacture and sell the 


patented trans 
formers on payment of a stipulated rovaltv. The con 
tract provided that the license was g1 inted on condition 


that the “prices terms and 


cond tions ot sale A for use or 
sale” throughout the licensed territory should not bs 
more favorable to the licensee’s customers than thos¢ 
prescribed by the licensor for its own sales and those of 
other licensees The licenso1 sued to recove! unpaid 
royalties and for an injunction restraining sales, except 
in conformity with the licensing agreement 

Licensee admitted its manufacture of two types of 
transformers. one covered by certain narrow claims ol 


the patent (Claims 8, 14, and 19), the validity of which 


1 ¢} ] 


it clid not disput ana ie othe covered by broade} 


claims. It filed a counterclaim contending that the 
broad claims are invalid for want of novelty and also 
that the licensor was not entitled to recover royalties 
on transtormers cove red by the broad claims, by reason 
of the price control provisions of the contract 

The Circuit Court of App als afhrmed an order of 
counterclaim, ruling 
that the licensee having accepted thi 


the District Court dismissing tl 
license under the 
It then held 


sales price ol the 


patent, was estopped to deny its validity 
that the stipulation for control of th 
patented articles manufactured by the licensee was a 
lawful exercise of the patent monopoly 

On certiorari this was reversed by the Supreme Court 
in an opinion by the Curer Justice. The opinion con 
cludes that, although the Circuit Court of Appeals did 
not savy whether it based the estoppel on state or federal 
law, the consequences of an act condemned by federal 


statute are to be derived from the statute and the federal 


policy it has adopted. Here, since the price control pro 
visions are in violation of the Sherman Act, save on 

as they are within the protection of a lawful patent t! 

question whether the licensee was estopped to deny the 
validity of the patent is governed by federal law and 
policy. In exposition of the applicable rule, Mr. Chief 
J UStICe STONE states: 


Ihe present license contract contemplates and requir 
that petitioner, on sales of the licensed transforme: 
throughout the United States, shall conform to the pri 


fixed by respondent for the sale of competing patent 
articles by other licensees and by respondent. Such a 
striction on the price of articles entering imterstate com 


merce is a violation of the Sherman Act save only as it 


within the protection of a lawfully granted patent mono 


oly. ... Agreements fixing the competitive sales price 
articles moving interstate, not within the protection ol 
patent ire unlawful because prohibited by the Shermai 
Act 

It is familiar doctrine that the prohibition of a feder 
statute may not be set at naught, or its benefits denied, | 
state statutes or state common law rules In such a case our 
decision is not controlled by Erie Ra l Tompki 
304 U. S. 64 There we followed state law because it w 
the law to be applied in the federal court But the doc 
trine of that case is inapplicable to those areas of judicial 
decision within which the policy of the law 1S so dominate l 
by the sweep of federal statutes that leg relations which 
they affect must be deemed governed by federal law havin 
its source in those statutes, rather than by local law 
When a federal statute condemns an act as unlawful the 
extent and nature of the legal consequences of the con 
demnation, though left by the statute to judicial determi 
ation, are nevertheless federal questions, the answers to 
which are to be derived from the statute and the federa 
policy which it has adopted. To the federal statute and 
policy, conflicting state law and _ poli ist yield 

* > > 

Local rules of estoppel which would fasten upon the 
public as well as the petitioner the burden of an agreement 
in violation of the Sherman Act must yield to the Act's 
declaration that such agreements are unlawful, and to the 


public policy of the Act which in the public interest pre 


cludes the enforcement of such unlawful agreements 
The case was argued for licensee by Mr. J. Bernhard 


hiess and for the licensor by Mr. Thomas H. Sheridan 


Patents—Product Patents—Description of Invention in 
“Clear, Definite and Exact Terms” 

The specification of product patent No. 1,889,429 lacks the 
particularity required by law and does not support a suit for 
infringement. 

l'nited (¢ irbon Compbany v. Bin Smith Com 
pan 87 Adv Op 158 63 Sup Ct. Rep. 165: U. S. Law 
Week 4043. (No. 71, decided December 7, 1942 


This case deals with a patent relating to carbon black 


and a process for its production in aggregate form 


Carbon black has been manutact ired since the 


1870's from natural gas. Its most extensive use now Is 


as a binder for automobile tires. As originally produced 


the product was extremely fine and dispersable. It is 
said that one pound of carbon black presents surfaces 
sufficient to cover 12 or 13 acres 

Those qualities caused it to produ e clouds of dust 


when handled and difficulties in manufacturing prov 
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In the process of manufacture methods were final- 
yund for the production of carbon black in liquid 
m, which finally superseded all prior forms. Several 
ents had been granted from time to time to various 
ntors. Both parties to this action owned and con- 
led one or more of them. The product claims in 

patent owned by Binney & Smith Company (No. 
389,429) for the infringement of which the United 


( bon Company was sued, are as follows: 


| Substantially pu carbon black in the form of 
ymercially unitfor comparatively small, rounded, 
nooth aggregates having a spongy Or porous interior. 2. As 
n article of manufacture, a pellet of approximately one 
teenth of an inch in diameter and formed of a porous 


iss Of substantially pure carbon black 


lhe question turns on whether or not the language 
used in the claim on which suit is brought is sufh- 


ntly definite to support an infringement suit. 


Che statute relative to that question, 35 U. S. C. § 33, 
juires that the applicant for a patent “shall partic- 
ily point out and distinctly claim the part, improve- 
nt, or combination which he claims as his invention 


discove ry.” 


Che District Court found that the claims did not meet 
statutory requirements, and the Circuit Court of 
\ppeals held that they did. The alleged infringers, 
nited Carbon Company, appealed for and obtained 
t Court of 


rtiorari to the Circu \ppeals and the 


dgments of that court were reversed. 


Che opinion of 
e Court was delivered by Mr. Justice JAcKson, and is 


nnfined to the sufficiency of the claims in suit. 


Mr. Justice JACKSON stated the importance and con 


olling effect of the statutory provisions above quoted 


follows 


Che scop ficiency of the claims in suit neces 
sarily present thet s as preliminary problems in the 
resolution of these ultimate issues. The courts in dete 
mining the questions of invention and_ infringement 
brought to them by respondent, no less than the parties 
litigant, need and nsist upon the precision enjoined 
by the statute oO stain claims so indefinite as not to 
give the notice req 1 by the statute would be in direct 
contravention of the public interest which Congress therein 


recognized ind sougnt to protect 


[he testimony as to the meaning of the terms used 


1 the claims is 1 


d and applied to the conten- 


ions made by the parties, and Mr. Justice JACKSON says: 


The statutory ent of particularity and distinct 
ness in claims is et only when they clearly distinguish 


what is claimed hat went before in the art and 


clearly circumscril hat is foreclosed from future ente1 
prise. A zone of uncertainty which enterprise and experi 
mentation may enter only at the risk of infringement 
claims would discourage invention only a little less than 
unequivocal foreclosur n the field. Moreover, the claims 


must be reasonably clear-cut to enable courts to determine 


whether novelty ntion are genuine. Congress has 
provided that a patent may be awarded only for a new 
and useful manuf not patented or described in any 


this or any foreign country, before 


pi nted publi it ' 
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his invention or discovery thereof.” R. S. § 4886, 35 U.S 
co 68t.... 


* . * 


Whether the vagueness of the claim has its source in the 
language employed or in the somewhat indeterminate 
character of the advance claimed to have been made in 
the art is not material. An invention must be capable of 
accurate definition, and it must be accurately defined, to 
be patentable. ‘ee 

We are of the opinion that the claims in litigation are 
bad for indefiniteness, and have no occasion to conside1 
questions of novelty, invention, and infringement. 

The case was argued by Mr. Hugh M. Morris for 
United Carbon Company and by Mr. Dean S. Edmonds 


for Binney & Smith Company. 


Bankruptcy Act—Debtor-Farmer Proceedings Under 
§ 75—Administration of Interest of a Joint Tenant 


The interest of a husband in property held by him as a joint 
tenant with his wife is property within the meaning of § 75(n) 
of the Bankruptcy Act, and the bankruptcy court acquires juris- 
diction over it on the filing of the husband’s petition. 

The husband’s interest as joint tenant is subject to the juris- 
diction of the bankruptcy court and hence he is entitled to the 
benefit of the moratorium afforded by § 75(o) for the purpose of 
effecting a composition with creditors, failing which he is en- 
titled to proceed under § 75(s). 


Mangus and Mangus v. Miller, 87 Adv. Op. 135; 65 
Sup. Ct. Rep. 182; U. S. Law Week 4054. (No. 74, de- 


cided December 7, 1942). 


The question presented here was whether the interest 
of one of two joint tenants of a land purchase contract 
can be administered in a farmer-debtor proceeding 
under Sec. 75 of the Bankruptcy Act, although subse 
quent to the filing of his petition the interest of his 
co-tenant has been forfeited by default in payment of 
installments of the purchase price. 

Ihe petitioners, husband and wife, entered into a 
contract with the respondent’s assignor to buy a plot of 
land. As to it they held as “joint tenants with full right 
of survivorship and not as tenants in common.” ‘Thx 
buyers defaulted under the contract and the seller, 
respondent, gave notice of forfeiture unless all payments 
due were made. Shortly before the forfeiture, the 
husband alone filed a petition as a farmer-debtor unde! 
Sec. 75. After date of forfeiture the seller moved to 
strike the land in question from the debtor's property 
schedules, challenging the jurisdiction of the court to 
administer it. The wife then filed a joinder in the 
bankruptcy proceeding asking to be permitted to adopt 
her husband's petition for relief under Sec. 75 and his 
schedules of property referring to the land. It does not 
appear whether she was an insolvent farmer-debto1 
under the statute or not. The seller made a supple 
mentary motion to strike the land from the schedule, 
claiming that at the time of the wife’s attempted join 
der she had forfeited her interest. The bankruptcy court 
denied both motions. 

The Circuit Court of Appeals reversed, holding that 
the wife’s interest in the contract had been forfeited 


35 
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before her attempted joinder in the bankruptcy proceed 
ings and, consequently, that she had no interest which 
the bankruptcy court could administer. It also thought 
that by the forfeiture the seller became vested as the 
wife’s successor in the land, but that notwithstanding 
the forfeiture she remained a joint tenant of the con 
tract and so was an indispensable party to any order 
of the bankruptcy court disposing of the debtor’s 
interest in the contract and in the property. It also 
pointed out that though the interest of a bankrupt 
joint tenant may be sold in a regular bankruptcy pro 
ceeding, Sec. 75 (a r) does not look in the first instance 
to a sale but contemplates maintenance of the status 
quo pending a composition and the debtor's ultimate 
emergence from bankruptcy with all his property. It 
concluded therefore that the difficulties of administra 
tion of the bankrupt’s interest in Sec. 75 proceedings ar¢ 
so insurmountable as to require dismissal of the pro 
ceeding. 

On certiorari the judgment was reversed by th 
Supreme Court in an opinion by Mr. Chief Justice 
STONE. 

After reference to provisions of Sec. 75(n) and 
particularly to sub-section (s) (4) of Sec. 75 stating that 
“the provisions of this title shall be held to apply also to 
partnerships, common,  entiret joint, community 
ownership ... and any such parties may join in one 
petition,” the opinion states the Court’s conclusion that 
the husband’s interest held by him as joint tenant is 
property within the meaning of Sec. 75 (n In this con 
nection Mr. Chief Justic 


STONE Says 
The final clause of this provision permitting both joint 
tenants to join in the petition suggests that either, if he is 
} ¢} 


entitled to the benefits of the Act, may file a petition with 


} 


out the other Such was declared te € 1ts purpose by the 


House Judiciary Committee which recommended its addi 


tion by way of amendment to § 75(s) as originally enacted 
In reporting this amendment the Committee pointed out 
the diversity of rulings of the courts under § 75 saying 
“Some have held that if a husband and wife were jointly 
interested or had interests in common or were partners in 


the farming operation that then neither of them could take 


advantage of the Act, nor could they join. Obviously such 
was not the intention of Congress We need not now 
determine whether the wife, who does not appear to be a 
farmer-debtor, could before the forfeiture have joined in 
the petition. It is enough that one joint tenant is author 


ized to file his petition under § ind subject his interest 


to the jurisdiction of the bankruptcy court just as he may 
under § 70 of the general Bankruptcy Act 
lesde that the I 


Accordingly we con 1usband’s interest in 


the property held by him as joint tenant with his wife is 
and that the court 


property within the meaning of § 75(n 
icquired jurisdiction over that interest upon the filing of 
his petition. The husband's interest as joint tenant being 


subject to the jurisdiction of tl nkruptcy court, he was 


entitled to the benefit of the moratorium afforded by 
§ 75(0) for the purpose of enabling him to effect a com 
position with his creditors, fail ng which he was entitled 


to proceed under § 75 (s 


[he Court reaches the further conclusion that, in the 


] 


absence of an authoritative determination by the state 


courts to the contrary, there ippear to be no in 


surmountable difficulties in administering the husband's 
interest under Sec. 75 (s). On the contrary, it is thought 
to be proper for the bankruptcy court, before dismissing 
the proceedings because of difficulties in ascertaining 
the rights of the debtor under state law and administer 
ing them in bankruptcy, to take suitable measures to 
remove these difficulties by affording interested parties 
an opportunity to assert their rights in the state court 

and after they are determined to administer the debtor 

interest as the Bankruptcy Act provides, so far as 
practicable. 

In conclusion, the opinion adds: 

We are of opinion that the bankruptcy court has juri 
diction over the debtor’s interest in the property in question 
and that in its sound discretion is should, in every pra 
ticable way, exercise that jurisdiction for the protection 

the interest of the debtor as the statute directs 
The case was argued by Mr. Edwin J. Skeen for th 
farmer-debtors, and by Mr. Hadlond P. Thomas fo 


the seller. 


Bankruptcy—Expiration of Equity of Redemption— 
Court’s Jurisdiction After Foreclosure 

A court of bankruptcy acquires no jurisdiction under § 75(n) 
of the Bankruptcy Act over mortgaged farm property wher« 
the property has been sold under foreclosure and the right to 
redeem expired [before filing of the bamkruptcy petition]. 

State Bank of Hardinsburg v. Brown, 87 Adv Op. 119 
( » Sup Ct. Rep. 128 U.S. Law Week 4035 No. 23, de 


cided Nov. 16, 1942.) 

\ farmer borrowed money from an Indiana stat 
bank and secured the loan by a mortgage on his Indiana 
farm. Because of default of payment, the mortgage was 
foreclosed by proceedings in an Indiana court Judg 
ment of sale was entered, the property sold, and thi 
farmer did not redeem, but on May 25, 1940, filed his 


| § 75. list t] 


petition in bankruptcy under § 75, listing the farm 1n 


the schedule of assets. 


June 1, 1940 the sheriff executed his deed to the bank 
and June 30, 1940 the bank moved that the farm be 
stricken from the schedules on the ground that at the 
date of filing the bankruptcy petition the farmer had 


no right or equity in the property, since under the law 
of Indiana the period of redemption expired at the 


1 


time of the sheriff's sale. The court granted the motion 
to strike Che Circuit Court of Appeals, Seventh Cn 


cuit, by a divided court, reversed the judgment. 
Certiorari was granted because of conflict of decision, 
the judgment of the circuit court was reversed and 
that of the district court affirmed 
Ihe opinion of the Court was deliv | by Mr. Justice 


I 
ROBERTS: 
Section 75 (n) on which the decision turns is set forth 


in the opinion. The controlling clauses of that section 


are as follows 


Che filing of a petition prayil yr relief unde: 

his section] shall immediately 1b farmer and 
ill his prope rty wherevel lo« ited purposes ol 
this section, to the exclusive jurisdiction of the court 
including among others the right or the equity of 
redemption where the period of redemption has not o1 had 
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expired . or where deed had not been delivered, 
the time of filing the petition 
In all cases where, at the time of filing the petition, the 
riod of redemption has not or had not expired . . . or 
vhere deed had not been delivered, the period of re 
mption shall be extended or the confirmation of sale 


thheld for the period necessary for the purpose of carry 


out the provisions of this section 
\s to the Indiana law, Mr. Justice ROBERTs says: 
Che applicable ite of Indiana is Chapter 90 of the 
ts of 193] Although this statute appears not to have 
en construed by the State courts, it seems plain that 


der its provisions a sale in foreclosure can not be 


d until one year after the institution of the proceedings 
d that a sale, then made, cuts off all equity of redemp 


m. The court be so conceded 


Ir. Justice Roperts then states: 


The question then is, should N 75 (n be so read that, 
though the debtor has no interest or equity in the land 
hich has been sold, and is at most a trustee of the bare 
ral title, the land is to be drawn into the bankruptcy if 
he sheriff has not delivered his deed at the date of the 
itiation of the proceedings. The respondents insist that 


e section literally so provides and should be given effect 


ccordingly. The petitioner replies that the fair meaning 
1 whole is that only if the debtor still 
tains an equity of redemption does the land come under 


f the section as 


he bankruptcy jurisdiction. It adds that if the language 


e of doubtful import the legislative history fully supports 
he construction for which it contends. We hold with the 


etitioner. 


\fter quoting and analyzing both the federal and 


state statutes, Mr. Justice ROBERTS says: 

\ fair reading of the entire section indicates a clear in- 
ent to extend the bankruptcy jurisdiction over all prop- 
erty which still remains subject to redemption under state 


law at the time of filing the petition. The section does not 
evidence any intent on the part of Congress to bring back 
into the bankruptcy proceeding property which was once 
owned by the bankrupt and as to which his ownership and 
interest has been extinguished, unless such intent can be 
drawn from the provisions qualifying the general words 
if the section. We 


bankruptcy might reacl 


think that if Congress intended that a 
back into the past and bring under 


the court's jurisdiction a former interest in property, which, 
under state law, had irrevocably passed to a third person 
it would have so stated in terms too clear to leave any 
doubt. 

If it be concede hat the construction of the section is 
doubtful, the | slative history is overwhelmingly in sup 
port of the vie\ \ ] ive stated. 


Ihe views thus expressed are fortified by an exam 
ination of the reports of the Senate and the House of 
Represent itives 


Returning to the law of Indiana, Mr. Justice RoBERTs 
says: 

The law of Indiana gives the debtor a year from the 

institution of foreclosure suit within which to redeem and 


terminates his right and interest in the property at the 
sale. The delivery of a deed by the sheriff, therefore, be 
comes a minister ct which he can be compelled to per- 
form. Such deliverv constitutes mere record evidence of 
hich is perfect from the date of sale. 
ll rights of the debtor § 75(n) does not 


thin the jurisdiction of the bank 


the purchaser's tit 
As the sale cut off 
bring the propert 
ruptcy court 


Although the bank has urged that the construction 
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given the section by the court below would render it 
unconstitutional, it is declared that the view taken by 
the Court of the meaning of the statute makes it unnec- 
essary to consider that contention. 

Mr. Justice Murpny filed a dissenting opinion, in 
which Mr. Justice Biack and Mr. Justice DovucGtas 
joined. In the dissenting opinion Mr. Justice Murpry 
says: 

Section 75(n) subjects to the exclusive jurisdiction of 
the bankruptcy court all property in which the petitioning 
farmer-debtor has any equity or right “including, among 
others . the right or the equity of redemption where the 

period of redemption has not or had not expired, . . . o7 

where deed had not been delivered, at the time of filing 

the petition.” Conceding that respondents’ equity ot re 
demption was cut off under Indiana law prior to the filing 
of their petition, the deed had not been delivered at the 
time of filing. Respondents thus come within thé exact 
terms of § 75(n), and the property should not have been 
struck from their schedules. 

Emphasis is laid upon the proposition that the doubt 
ful questions in regard to § 75 are to be settled in the 
debtor's favor and that it “must be liberally construed to 
give the debtor the full measure of the relief afforded by 
Congress, lest its benefits be frittered away by narrow 
formalistic interpretations which disregard the spirit 
and the letter of the Act.” 

In answer to the position taken in the prevailing 
opinion “that Congress did not intend the benefits of 
§ 75 to extend beyond the expiration of the equity of 
redemption by force of state law, to provide for 
those states in which the equity of redemption survives 
until the delivery of a deed,” Mr. Justice Murpny says 


. . . If Congress so intended, its words were poorly chosen 
Congress could easily have declared that bankruptcy juris 
diction does not survive the extinguishment of the equity 
of redemption under state law, whether that extinguish 
ment is accomplished by sale, confirmation, or the de 
livery of a deed. Instead Congress used the disjunctive 
“or”. That Congress did not so intend is clear from the 
legislative history of the Act. The true Congressional pur 
pose was “to protect the farmer’s home and property, and 
at the same time to protect the creditor.” This purpose 
is best achieved by giving effect to the precise words of 
§ 75(n). The farmer is given a chance to rehabilitate him 
self so long as he has any vestige of a right in the prop 
erty, call it “bare legal title” or what you will. The creditor 
is protected because the value of the property remains 
under adequate safeguards provided by the Act, as secur 
ity for the debt. 
The case was argued by Mr. Telford B. Orbison for 
the bank and by Mr. Samuel E. Cook and Mr. U. S. Lesh 
for the farmer. 


Bankruptcy—Review of Commissioner’s Order—Expira- 
tion of Time for Appeal 


The filing of the petition for rehearing in a proceeding brought 
by a farmer-bankrupt under Section 75(a)-(r) of the Bank- 
ruptcy Act does not extend the time for review of the order of 
the Commissioner denying a composition or extension. If a 
petition for rehearing of a referee’s order is permitted to be 
filed after the expiration of the time prescribed for review, it may 
be entertained and acted upon only in the exercise of the Com- 
missioner’s discretion. Courts of bankruptcy are courts of equity. 
Commissioners, referees, masters and receivers supervise estates 
under the eyes of the court with their orders subject to its re- 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Court was of tl pinion it was “without jurisdiction” 
tuc discretion was not exer 
However, as re of the view that the petitions for 
ng were 1 supported by adequate facts justifying 

xamination of t bases for the orders of August 13 

September 1 no others are alleged, and that 

f D ( should 1 have entered into 

se o1 nal orders, there is no 


ents. The Commissioner 


it pt . I ring against a motion to dis 
1S t of time. He thereupon heard 
passed up tion’s merits as bases for reheat 
His reasons sing to open the original orders 


supported by the 


The ay] s made and the time of stay fixed 

) was represented by one 

re counse ieeting, had opportunity to pre 
evidenc I ted to the perishable character of 

[he case was a vy Mr. Elmer McClain for the 
er and by M I “- Tobin for the finance 


SUMMARIES 


Bankruptcy—Appellate Jurisdiction in 
Proceedings in Bankruptcy 


{ibin ( ng Pressure Relieving Joint Company, 
Adv. Op. | Sup. Ct. Rep 170; U. S. Law Week, 
18 No. 234, d d December 7, 1942). 
Che petitioner filed an involuntary bankruptcy peti- 
mn against the respondent who answered denying the 
gations of tl petition. Before adjudication the 
nkruptcy court 1 n ex parte order on petition of 
same credito ning the respondent from prose 
ting a claim ag st one Fisher, alleging that Fisher 
id counterclaims which would exceed the amount of 
espondent’s clai1 Later, on notice to all the parties, 
bankruptcy court, after hearing vacated the restrain 
g order. So far as appears, vacation of the restraining 
rder also was bef il adjudication The petitioner 
ippealed and the ¢ iit Court of Appeals dismissed 
he appeal for lack of jurisdiction 
On certiorari t judgment was reversed by the 
Supreme Court in an opinion by Mr. Justice DouGLas. 


[he opinion points out that under Sec. 24(a) of the 
Chandler Act tl 
tion “in proceedings in bankruptcy, either interlocutory 


1e circuit courts have appellate jurisdic 


final.’ It is held that an order of the bankruptcy court 
vacating a restraining order such as this is, like a stay 
order itself, a proceeding in bankruptcy. The opinion 
states that amendments to Sec. 24 (a) have practically 
abolished the distir mn between appeals by right and 
appeals by leave and that whatever still may be the 
possible limitations upon a review of interlocutory 
orders no reason appears here why the order cannot or 


should not be reviews 
The case was arg 1 by Mr. Lewis E. Pennish for the 
bankrupt, and by Mr. Charles Aaron for the creditor. 
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Due Process—Writ of Habeas Corpus—Release After 
Conviction on Testimony Known to Be Perjury 

Pyle v. State of Kansas, 87 Adv. Op. 154; 63 Sup. Ct. 
Rep. 177; U. S. Law Week 4045. (No. 50, decided De 
cember 7, 1942). 

Phe petitioner was tried, convicted and sentenced for 
murder and robbery, in a Kansas court in 1935. In 
1941, acting in his own behalf, the petitioner filed an 
application for a writ of habeas corpus in the Kansas 
Supreme Court, charging that his imprisonment resulted 
from a deprivation of his federal constitutional rights 
in that the prosecuting authorities obtained his con 
viction on testimony known to be perjured and by the 
supression of testimony favorable to him. Accompany 
ing the application were a brief and an abstract elaborat 
ing the general charges stated in the application. The 
petitioner also moved for the appointment of counsel 
to represent him and for a subpoena for the production 
of records and witnesses. The record fails to show what 
disposition was made of these motions 

No return was made to the application for the writ 
and the state court denied the application. 

On certiorari the Supreme Court reversed and _ re 
manded the case in an opinion by Mr. Justice MurpHy 
The opinion states that the allegations sufficiently 
charge a deprivation of rights which, if proven, would 
entitle the petitioner to release from custody. Since no 
determination of the truth of the allegations has been 
made, the case was remanded for further proceedings 

Che case was argued for the prisoner by Mr. Joseph 
P. Tumulty Jr., and for the state by Mr. Jay Kyle 


National Banks—Stockholders’ Assessments in 
Insolvency Cases—Limitation of Actions to 
Enforce Assessments 

Fisher v. Whiton, 87 Adv. Op. 167; 63 Sup. Ct. Rep 
175; U.S. Law Week 4046. (No. 85, decided December 
7, 1942). 

In this case the Supreme Court, in an opinion by M1 
Justice Murpny, reversed a judgment of the Court of 
\ppeals of Tennessee which had held that an action to 
enforce an assessment by the Comptroller of the 
Currency against stockholders of an insolvent national 
bank was barred by the state statute of limitations. The 
assessment was first levied by the Comptroller on April 
19, 1934, and became payable May 26, 1934. By 
successive orders the maturity date of May 26, 1934 was 
extended to make the assessment payable on April 15, 
1935. 

The Court holds that the time of the limitation 
period began to run from the final date fixed for pay- 
ment. The applicable state statute prescribes a six 
months limitation for the institution of an action to 
enforce an assessment. Since the petitioner’s claim was 
filed on August 2, 1935, it is held to have been filed in 
time and to be not barred by the limitation. 

The case was argued by Mr. John F. Anderson and 
Mr. S. Bartow Strang for the receiver, and by Mr. Joe 
Frassrand for the stockholders. 
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Lawyer” was 
Regional 
American Bai 


"7 AR and_ the 

the theme of the 
War Meeting of the 
Association that brought more than 
600 members from the states of the 


Third Federal Ju 


dicial Circuits to the 


First, Second and 
assembly room 
of the Association of the Bar of the 
City of New York on 
and 8, the anniversaries of the attack 


December 7 


on Pearl Harbor and the declaration 
of war. 

Local and state associations 
throughout the region sent delegates 
to learn how the Bar can contribute 
more effectively to the war effort 
The importance and value of such a 
meeting is attested by the 


Army 


war agencies of the United States 


support 


given to it by the and other 


The first session was devoted to the 


theme “The War Effort—What the 
Lawyer Can Do.” The Army sent 
Brig.-Gen. Edwin C. McNeil and 
Maj. Milton J. Blake, of the Judge 


Advocate General's Department, who 


discussed cooperation between the 


Army and the Bar in providing legal 
assistance to the men in the military 
forces. 

Practical experiences in war work 
were exchanged by the representa 
tives attending the meeting, with thi 
forum led by chairmen of national, 
state, and local committees, i.e., Tap 
pan Gregory, Chicago, chairman of 
the American Bar Association com 
mittee; Joseph W. Henderson, chair 
man of the Pennsylvania committee, 
Charles Hughes, f1 
chairman of committee of 


the Bar of New York 


Techniques of legal assistance were 


and Evans 
the wat 
the City of 
discussed, and valuable aids to the 
local committees were deve loped 
The meeting was stimulated by a 
Secretary of War 


Patterson to 


letter from Under 
Robert P. 
George M. 
Under 


President 
which the 
the Di 


partment was actively developing a 


Morris in 
Secretary stated that 


legal clinic plan, and also stated: 


Anything which can be done to keep 
a soldier from worrying about his per 
sonal and family problems is a definite 


contribution to morale. I believe that 


10) 


FIRST REGIONAL WAR MEETING 


this effort will contribute materially 


to the war effort. 
Ihe other sessions were designed 


to give the lawyer information to 


serve his clients in adjusting then 
Monday 
afternoon the topic was “War Eco 
nomic Controls——What They Mean 


to the 


affairs to a war economy. 


Lawyer and his Client” with 
the chief law officials of the Office 
of Price Wal 


Labor Board leading the discussion 


Administration and 


and answering questions. 


The war theme was further noted 


n the regular Army menu for De 
Mon 


Commo 


cember 7 served at the dirine 
Hotel 
John Lord O'Brian, general 


day evening at the 
dore. 
War Production 

“Wat 
tion Regulation and the Lawyer,” 
and Leonard W. Brockington, K. C., 


of Canada, an honorary member of 


counsel of the 


20ard, Spoke on roauc¢ 
B | k Prod 


our Association, who has addressed 
Annual Meetings of the Association, 
gave a stimulating talk on “Life in 
Wartime England.” 

“Wal 
Business and the Lawyer” and “Wat 


Economy—Its_ Effects on 


l'axes—A Clinic for the Taxpayer's 
Counsel” were the topics developed 


by the second day’s sessions 


Chis was the first of the regional 
meetings authorized by the Adminis 
Sub- 


Committee on Regional Meetings of 


tration Committee and the 


the Board of Governors whose r¢ port 


provided that: 


All regional meetings shall be unde: 
the direct supervision and control of 
the Committee on Coordination and 
Direction of War Effort of the Ameri 
can Bar Association operating through 
its Executive Assistant, Harold H. 


sredell. 


[he sessions were presided over by 


the President of the Association. 


A significant fact, shown by an 
analysis of the attendance at the re- 
is that the states in 
New York, 


were as well represented in propor 


vional meeting 


=? 


the region, other than 


tion to their Association member- 


ship as was New York, the place of 
number of 


the meeting \ large 








who had not 


lawyers were pres nt 
previously attended annual meeting 


of the Association. During and af 


the meeting the committee received 
many expressions from members in 
dicating that the meeting had 
aroused a desire among those pre sent 
for more active participation 
\ssociation affairs and had dem 
strated the value of the Associati mn 
to the lawyers in that region. A 
typical reaction was expre ssed by one 
lawyer as follows 

The meeting was a great success in 


if this meeting 1s a I 


my book and 


sample olf America Bar Associati 
meetings, I should like to attend mor 
It seems, therefore, that the regional! 


mecting plan is performing a needed 


function in giving value to the Asso 


ciation’s members 


The meeting was conducted in tl 


form of a General 


Assembly meeting 
both days wer: 
nded. Che as 


Association of 


and all sessions on 


uniformly well att 


room of the 


sembly 
the Bar of the City of New York was 
filled at all sessions, and at certail 
sessions it was necessary to seat th 
overflow crowd in other rooms and 
use the amplifier system. Great in 
terest in the subject matter of the 
program was shown at eve ry sessiol 
with extensive questioning of the 
speakers. In fact, some speakers dis 
cussing phases ot Wal regulations 
held separate question periods after 
completing their speeches, in one in 
stance the questioning lasting more 


than two hours 


Resolutions were presented and 


considered. In addition to the reso 
lutions expressing appreciation to 
the speakers and to the Association 
of the Bar of the City of New York, 
the only other resolution approved 
by the meeting was to the effect that 
Congress should enact legislation to 
establish a standard form of Power 
of Attorney for use by men in mili 
tary service to protect persons acting 
under the Power of Attorney until 
notice of the grantor’s death or revo- 
cation of the Power be actually re- 


ceived. Resolutions approved by the 
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THE LAW SCHOOLS TODAY 


ional meetings will be presented 


the House of Delegates for con 
ration. 

Because of the importance of the 
ject matter of the program pre 
ted by outstanding governmental 
thorities, and because of the many 
juests received for a report of the 
ting, the committee on coordina 
n is endeavoring to make avail 
> at a cost price an account of the 


pers and discussions of the meet- 


THE LAW SCHOOLS TODAY 


D 25 


(Continued from page 25) 
but a few schools reported that 
faculty was of a satisfactory size 
der current conditions. 
Limitations of space in this articl 
eclude consideration of such other 
yblems occasioned by the war as 
anging for special credit for stu 
nts entering the armed forces be 
re the expiration of a term; main 
morale against 


nance of student 


inevitable disturbing factors of 
present situation; the best policy 


be adopted with reference to 


ives of absence or new appoint 


ents to fill faculty vacancies for 
e duration; the adoption of accel 
rated programs (now in effect in 
ore than two-thirds of the member 


hools) and readjustments of curric 


ilar and faculty arrangements re 
sulting from operating a_ school 
throughout the year; and the diff 
ilties of maintaining a law library 


n view of substantial losses in tui 
tion receipts. 


Many law schools may have to con 


sider seriously during 1943 the al 
ternatives of suspending operations 
x combining with other schools 
Geographical difficulties, institution 


il loyalties, and differing methodolo 


gies are among the obstacles to 


mergers. But any prolonged con 


tinuation of present trends will make 


some readjustm« nts necessary The 


; 


impact of the lowering of the draft 


age, coupled with the policy against 


enlistments, on the undergraduate 


schools for men students will make 


it far more difficult financially for 


many universities to support thei 


law schools. It is also possible that 
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ing. Further announcement will be 
made in the JOURNAL when this mat- 


ter has been definitely determined. 


Ihe success of this first Regional 
Meeting, experimental in character, 
has demonstrated in the opinion of 
the committee the value of the re 
gional meeting method in coordinat 
ing the war effort of the Bar of the 
nation and in bringing the value of 
the Association to its members. Simi- 


military necessities may require the 
increasing use of all human or othe 
resources directly in the prosecution 
of the war effert, although the re 
cent favorable war news may en- 
courage us to anticipate an earlier 
than has 
The effect 


of an armistice on the law schools 


conclusion of hostilities 


generally been predicted. 


would, of course, depend on such 
presently unpredictable factors as 


whether the armistice would term- 


inate the entire world conflict o1 


would only involve a part of the 
enemies of this country; whether and 
to what extent our armed forces 
would be kept on active service for 
purposes of occupation and policing 
of other countries; whether, among 
the potential law students in service, 
any large number would still be sta 
tioned in this country; whether suf- 
ficient shipping would be available 
to return to this country without 
long delays those awaiting demobil- 
ization; and whether those dis 
charged from service would be in- 
terested in commencing or resuming 
the study of law. The law schools may 
encounter the necessity of sudden 
and rapid expansion to accommo- 
date an unusually large number of 
students, or they may, on the other 
hand, face the problem of student 
shortages for a period of years. 
Che question of continuity of a 
particular law school, however im- 
portant to the institution, may, in a 
view, relatively insig- 


broad seem 


nificant in the perspective of the 
titanic struggle in which our country 
is now engaged. Far more serious, in 
terms of national welfare, will be 
the effects of prolonged and drastic 


curtailment of the sources of replen- 


lar meetings will be planned for 
other regions of the country so as to 
reach as many members as possible. 

It is presently contemplated that 
the next meeting will be held in a 
southeastern city, centrally accessible 
to the region selected, during the 
latter part of January or the first part 
of February. All members within the 
region selected will be individually 


notified and invited to attend. 


ishment of a profession which ranks 
high in supplying leadership and 
which has, in the opinion of many, 
a greater responsibility than any 
other group of our population for 
the maintenance of the institutions 
But all 


of this is a by-product of war; there 


of a democratic civilization. 


are some that are more unfortunate 
and many that are far more tragic. 
The extent to which obviously im- 
portant long term objectives must be 
sacrificed to meet imperative mili- 
tary needs is a matter of national 
policy that can only be infelligently 
decided by those who have access to 
all of the material facts. A civilian 
not employed in the war effort can 
do little more than state the conse- 
quences with which he is personally 
familiar. The law schools can only 
do what is possible under the in- 
evitable limitations of the situation, 
and plan for an improved future in 
legal education when there is some 
return to normal conditions. 

In common with many other law 
teachers, I feel very strongly that, 
in spite of financial difficulties and 
emotional temptations, the substance 
of the standards of legal education 
should not be relaxed, although 
some procedural adjustments to ac- 
commodate students entering the 
armed forces are obviously fair and 
proper. The exigencies of the mo- 
ment do not justify the abandon 
ment of forward progress made 
slowly through the years. The legal 
profession needs quality, not quan- 
tity. In the light of national needs 
in a period of conflict, when institu- 
tions are put to the test, only a high 
level of 


performance can justify 


survival. 
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BOOK REVIEWS 


1942. 


Pp. 1352; appendices.—To 


A Study of War, 


University of Chicago Press 


by Ouincy Wright. 2 vols. 
attempt a review of a work as monumental as this one 


Quincy Wright on the subject of war 


When a book has 


taken fifteen or sixteen years to prepare and when it con 


bv Professor 


y 


is really somewhat presumptuous 


tains so much that is of importance to all of us, a re 


viewer's comments cannot possibly deal adequately 


with the materials and topics presented. Here is no 
volume for quick and easy reading. Instead, Professor 
Wright has given us a work almost encyclopedic in 
scope and one which would require months and years 
to digest properly. All that this reviewer can hope to 
do is to indicate the wide range of the subject matte 
and to select, more or less at random, some of the state 
ments which seem particularly significant. This book 
is recommended for lawyers, therefore, not as something 
te «ry to read consecutively at one long series of sittings 
but as something to dip into from time to time or to use 
for reference. For the latter purpose it should prove of 
value to anyone concerned with the most tragic phenom 


enon of human behavior: namely, war 


The one fundamental criticism which perhaps can 
be levied against this study is that it contains such a 
variety of data and touches upon so many aspects of the 
problem of war that the results seem to lack focus 
Chere are plenty of sound and stimulating conclusions 
in regard to particular points; the reader is presented 
with war from historical, biological sociological, legal 
and other angles, but at the end he may sense the ab 
sence of a synthesis and feel that he has been brought 
into contact with war from the outside without eve1 
glimpsing its real and inner significance in the human 
story. Probably this is quibbling. Professor Wright's 
erudition is so impressive and the compilation of so 
much material, with accompanying analyses, so note 
worthy that it is unfair to ask him to be poet and social 


philosopher as well as political and social scientist 


And now to indicate the range ol Professo1 Wright's 
scholarship: in Volume I, an account of war. among 
animals is followed by a description of human warfare 
from the days of primitive man to the present. We 
learn the sorry tale of how men have fought men 
through the centuries. The drives to war such as food, 
sex, territory, adventure and self-preservation, and the 
techniques, the law and the functions of war are all 
considered. The remainder of the first volume is de 
voted to modern war, with considerable attention paid 
to the character and contradictions of modern civiliza 
tion. Volume II contains an analysis of war in which 
the author discusses such matters as the causes of war 
the struggle for power among governments, the rivalry 


of cultures, social integration and war, and _ public 


42 


opinion, and comes to a conclusion with a section on t 
problem of controlling war. Citation of some of thes 
chapter headings should sufhce to demonstrate the a 
most limitless breadth of Professor Wright’s under 
taking. 


In the midst of this wealth of subject matter, certain 
salient items may be extracted for special comment 
For all those who are fatalistic about war and who re 


gard it as a biological or psychological necessity for 
mankind, Chapter XXXIII on “Human Nature and 


War” should be required reading. Having probed 


vast body of scientific literature on the topic, Professor 
Wright concludes that “there is no specific war instinct 


but numerous motives and interests have led to aggres 


ete 
sion by human populations (p. 1200). Wars result fron 
social maladjustments which produce the conditions 


making for war but which do not have to result in 


fratricidal strife if other alternatives are available. “War 
is in the main a sociological rather than a psychologica 
phenomenon (p. 1199) ... The attitude conducive to 


peace is neither that popularly attributed to the ostrich 
which denies the possibility of war, nor that of the cyni 
who considers war inevitable, but that of the rational 
man who appraises the conditions tending to war and 
the direction of human effort which might prevent 
it” (p. 1224) 

War, therefore is a disease to which men succumb 
under certain circumstances and no one nation is con 
genitally more bellicose than anothe lo those who 
nowadays are trying to prove in pseudo-scientific fashion 
that all Germans, for example, are inherently different 
from other peoples because they are “naturally wat 
like,” 


“the people afflicted by an aggressive government suffer 


Professor Wright gives a timely reminder that 


i hs 


from a disease rather than from an inherent characte 


istic. This conclusion is suggested by the variability of 
the degree ol aggressiveness in the history of all pe oples 
. In time of . . . depression and disorder, all peoples 


1314 


tend to become aggressive. eo Pp 


When dealing with aggressor states, Professor Wright 
asks that sanctions be applied “as far as possible only 
against the government, with the object of assisting th 
people to get rid of it” (p. 1316) , but he fails to explain 
how this can be accomplished. The suggestion seems 
very unsound. How can we eliminate Hitler without 
waging war against the whole German state? The entire 
problem of applying sanctions and of coercing recal 
citrant nations is treated by the author in a somewhat 
cut-and-dried manner. One wishes that he had analyzed 
the difficulties at greater length and had discussed the 


methods by which world order can be maintained in a 


more realistic fashion. Similarly, he dismisses American 


policy toward Japan from 1937 to 1941 with a brief but 
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BOOK REVIEWS 


r charge that it encouraged Japanese militarists, 
contributed to war and was as bad as the European 
cies of counter-alliance which preceded World Wars 
d II” (footnote, p. 1315). Such a curt denunciation 
to take account of the complexities of the situa- 
Was it not better to put the screws on Japan in 
lual fashion, delaying a show-down until the Ameri- 
people were ready to fight and until Britain had 
thered the awful twelve months between Dunkerque 
the Nazi invasion of Russia than it would have 
n to force the issue in 1937? Does any one still think 
1omic measures alone would have halted Japan? 
e those who clamored for embargoes against Japan 
1937 prepared for war? Would the American public 
supported a conflict at that time? One has only to 
iember the failure of the President’s “quarantine 
aggressors” speech of 1937 to find a clue to the 
sons for our policy of slow strangulation, a policy 
ich was not appeasement. True, the policy was not 
roic; it had its annoying features, but it was the best 
ssible under the circumstances, and criticism of it 
ms from the same sort of unwillingness to accept less 
in perfection which has produced the recent furore 
r the negotiations with Darlan in North Africa. 


Because peace is so often thought of in purely nega- 
e terms, Professor Wright’s distinction between paci- 
s and internationalists is extremely helpful. As he 
s, “the unsophisticated interpretation of peace is that 
{ pacifism. Peace is ne gative. It is the absence of war. 
. Peace requires that no end should justify violence 
; a means to its attainment... . The internationalists, 
ywever, reply that . peace which means merely the 
oidance of war in any circumstances is self-defeating 
cause it encourages injustice which leads to war... . 
Peace must have a positive meaning. It must mean 
international justice [which] implies orderly procedures 
nd a spirit of cooperation in dealing with interna- 
tional problems” (pp. 1090-1091) . 
If Americans really remember Pearl Harbor they will 
member that no nation can stay out of war just be- 
1use it may think it wants to. We are part of a global 
ciety and we too can be attacked. The arrogant as- 
umption of the neutrality legislation that we and we 
lone had the decision as to whether we would engage 
n war or not must be scrapped forever. Pearl Harbor 
hould have convinced us once and for all of the su- 
vreme folly of placing faith in neutrality. This point 
s clearly recognized by Professor Wright, who has long 
een a distinguished leader in the movement for Amer- 
can participation in some form of international organ- 
zation and who states that “nations desiring peace must 
ely on prevention rather than neutrality. International 
ganization must be developed to facilitate peaceful 
hange in political structure and the distribution of 
power when such changes are demanded... . An inter- 
national organization devoted solely to the preserva- 
tion of the status quo cannot preserve permanent peace” 
(pp. 1322-1323) . 
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A masterly indictment of appeasement policies is pre- 
sented at the opening of the final chapter, ““Toward a 
Warless World.” In this last portion, Professor Wright 
diagnoses the weaknesses of the League of Nations, finds 
“the basic defect in the structure of the world before 
World War II the lack of consciousness in the minds 
of individuals that they were related to a world com- 
munity” (p. 1347), and asserts “that peace cannot be 
approached directly but is a by-product of a satisfactory 
organization of the world” (p. 1350). 

Professor Wright’s basic premises: namely, that war 
can be prevented and that it can be prevented only by a 
genuine system of international government, are unas- 
He is to be congratulated warmly for his 
achievement in bringing together from so many fields 
of thought the material for a book of this sort. Natur- 


sailable. 


ally, there are statements to which many will not sub- 
scribe, but that should only add to the interest in the 
work as a whole. Two last points: first, self-righteous 
Americans who think we are somehow superior to 
“those foreigners who are always fighting” should learn 
from Professor Wright that “the United States, which 
has perhaps somewhat unjustifiably prided itself on its 
peacefulness, has had only twenty years during its entire 
history when its army and navy have not been in active 
operation during some days, somewhere” (p. 236) ; and 
second, the appendices are absolutely fascinating. They 
alone would make these volumes worth a busy lawyer’s 
time for perusal. 
Payson S. WILD, JR. 

Harvard University 


Trauma and Disease, edited by Leopold Brahdy 
and Samuel Kahn. 2nd ed. 1941. Philadelphia: Lea 
& Febiger. Pp. 655, with 13 illustrations — This 
is a symposium on the relationship of trauma and 
disease, edited by two outstanding authorities in this 
important field, and a second edition of a volume 
originally published in 1937. The eighteen chapters 
comprising the book present the accumulated knowl- 
edge concerning causal relationship of a single trauma, 
or injury, to disease. Conditions which are obviously 
due to a single injury, such as sprains, broken bones and 
‘acerations, are not included, nor are those diseases 
discussed which may be related to repeated traumata. 
As explained in an introductory chapter by the editors, 
diseases may be divided into three groups, according to 
their relationship to trauma: 1. 
cally always the result of trauma, such as fractures; 
2. those which are never the result of a single trauma, 
such as measles; and 3. those which usually develop 
without trauma, but in which trauma may be a 
causative factor, such as angina pectoris, kidney abscess, 
or goiter, or in which trauma may be an accelerating 
factor, such as paresis. It is principally with the third 
grouping that this symposium is concerned. Trauma is 
discussed by various authors in relation to heart disease, 
to disturbances of circulation, to tuberculosis, to such 


those which are practi- 
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pulmonary diseases as_ bronchitis, pneumonia and 
pleurisy, to diseases of the esophagus, stomach and in 
testines, to genito-urinary diseases, to mental disorders 
and diseases of the nervous system, to hernia, cancer, 
diabetes and various other conditions. Possibly in no 
ergo propter hoc so 


fie ld of 
\ timely relationship 


other field is the fallacy post ho 
frequently encountered as in the the causal 
relationship of injury to disease. 
is not necessarily a causal relationship, and for evidence 
of that fact the book reviewed presents source material 
that is reliable and may be consulted with assurance by 
lawyers whose practice includes controversies in which 


the sequelae of injuries are issues 


J. W. HoLtoway, JR 
Chicago 
In and Out of Court, by Francis X. Busch. 1942. 
Chicago: DePaul University Press. Pp. XII, 306.—This 
is an unusual book. Mr. Busch for more than forty 


vears has been, and is now, one of the leaders of the 
Chicago bar. He has had a wide and versatile experi 
ence, first as a court r¢ porter, then as master in chancery 
and corporation counsel for the City of Chicago, an 
active and successful trial lawyer, instructor in a univer- 


books 


memory, a 


sity law school, and the author of several law 


The 


keen sense of humor 


book is evidence of a remarkable 


and an unusual ability for remi 
niscence and the recital of episodes. Among many others 


are chapters on “The Gentle Art of Cross-Examina 


tion,” “Recollections of Clarence Darrow,” “You Never 
Can Tell About a Jury,” and “The Supreme Sacrifice 
and What Came of It.” Space does not permit a re 


view of all the stories, and if one were to attempt to 
epitomize a few of them he might omit others which 
the reader would regard as more worthy: of particular 
notice 

Mr. Busch’s book is interesting and entertaining not 
onlv to lawvers but to anvone with a sense of humo 
who enjoys reading about the quirks and frailties of 


human nature manifested in and out of court 


Sicas H. STRAWN 


Chicago 


RECENT PUBLICATIONS 


1943 Edition 


Pp 840 


Wat 
Men 


Crepir MANUAL OF COMMERCIAL LAws 


New York National 
$6.50. 


Association of Credit 


Report oF New York STATE Bar AssociATION, Vol. LXV 


1942. Albany: The Argus Company. Pp. 630 
AND LEGAL BASES OF THE CONFLICT OF Laws, by 


1942 Harvard 


Tue Locical! 
Walter Wheeler Cook 
Pp. XX, 473. $5 


University Press 


PLANS FOR WorLD PEACE THROUGH Six CENTURIES, by Sylves 
ter John Hemleben. 1943. University of 


Pp. XIV, 227. $2.50 


Chicago Press 
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LAW OF BELLIGERENT Occ 
Washington 


THE INTERNATIONAL ECONOMK 


PATION, by Ernst H. Feilchenteld. 1942 


D. C.: Carnegie Endowment for International Pea 
Pp. XII, 181. $1.50. 

Mr. RUTLEDGE OF SOUTH CAROLINA, by Richard Barry. 1942 
New York: Duell, Sloan and Pearce Pp IX, 430. $3.75 


BARTOLUS ON SOCIAL CONDITIONS IN THE FOURTEENTH CENTURY 
by Anna T. Sheedy. 1942. 


Pp. 267. $3.25. 


Columbia University Pre 


Piero Calamandrs 
Abbott Phillips 


EULOGY OF 
translated by John Clarke Adams and ( 


JUDGES, written by a lawyer 


Jr. 1942. Princeton University Press. Pp. IX i 
\ PERMANENT UNITED Nations, by Amos J. Peaslee. 1942 
New York: G. P. Putnam's Sons Pp. X, 146. $1.50 


AN ECONOMIC PROGRAM FOR A LivinG Democracy, by Irvi: 
H. Flamm. 1942. New York: 


poration. Pp. XV, 342. $3. 





Liveright Publishing Cor 


AREAS, by A. M. Hill 
Public Ad 


TP Ax-REVERTED PROPERTIES IN URBAN 
house ‘and Carl H. Chatters. 1942 
ministration Service. Pp. VIII, 183. $2.50 


( hic igo: 


LEGAL EFFECTS OF MILITARY SERVICE UNDER THE SOLDIERS 
AND SAILORS’ Civit Reiger Act, by Ganson J]. Baldwin 
assisted by John Kirkland Clark, Jr. 3d ed. 1942. Yale 
University Press. Pp. 80. $2. 

[HE FEDERAL POWER COMMISSION AND STATE UrtiLiry REG 
LATION, by R. D. Baum. 1942. Washington, D. C.: Amet 
ican Council on Public Affairs Pp. XI, 301. Cloth, $3.75 


Paper, 22. 





; MONTGOMERY’S 

Federal Taxes 

on Corporations 
For lawyers responsible for corporate re 


1942-43 
turns, here is the source that brings all 


the changes of the new federal tax law into final focus. 
Here is the place to be sure of getting trustworthy in- 
terpretation and specific advice as to what to do to arrive 
at proper minimum tax. 


WHAT is taxed, WHEN, and HOW 
This newest issue of Montgomery's famous tax manuals is 
a two-book unit worked out in same division as your prob- 
lems in corporate taxes: 





Gross Income and Deductions—taxable and exempt 
income; allowable deductions; computation of net 
income; and 
Tax Determination and Returns—computations for 
income, excess profits and other taxes; credits against 
the tax; collection and payment. 
The net result of the law, the rulings, and decisions in effect 
is translated for you into definite counsel rooted in the ex- 
perience of an organization of professional accountants 
and lawyers who have prepared hundreds of corporation ae 
returns. Fully adequate to answer the questions 
of the expert, it is yet so simple that the non < = 00 5 
specialist in taxes can readily use it. Complete, * l > EI 


Order These Books Now—Address Dept. 697 


THE RONALD PRESS COMPANY 4 
15 East 26th Street 


New York, N. Y. es 
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1942 By KENNETH C. SEARS 
$3.7 Professor of Law, University of Chicago 
iTUR 
Pre 
- ging {dministration idministration as Judg- Administrative Law 
illips by Joseph C. Hutcheson, Jr., in 21 Texas L. Rev. The Laisne Case—A Strange Chapter in our State 
$2 November, 1942 Jurisprudence, by Lowell Turrentine, in 17 Journal of 
19 dge Hutcheson in an address before the ad- the State Bar of California 165. (July-August, 1942.) 
wen os ee - = state Ban ay espn i Professor Turrentine, and Professor McGovney in 
concile “the erstwhile administrative lion and the 5S ; ‘alifornia L. ‘vy, 391, have severe 
Cc : time judicial lamb” and thus terminate an “un- cher perth: yor igre eee tie 
ared judicio aclmantstrative war.” His slogan is law with truly reactionary results. They have upset the 
Hill at for justice judging % in cmenc administration, law of certiorari and mandamus in review of admin- 
. ad administration is in essence judging Phe difficul istrative decisions and finally have reached the astound 
in the path of pe er nter in the dogma of — ing result that administrative agencies with state-wide 
sabia 1 ol wages and the policy involved in the various jurisdiction cannot have, under the California consti- 
dwin s of administrative finality Judge Hutcheson seeks tution, the least amount of finality accorded to thei 
Yale stablish a new spirit whereby, “instead of the ad- decisions upon contested issues of fact. Does this mark 
istrative findings being made with an antagonistic the opening gun in the great reaction that may be 
RE ude toward their review in the courts and the coming? Shades of the Walter-Logan bill! That bill, 
Amer icial review proceeding under a distrustful on as passed by Congress and vetoed by the President, pro- 
$3.7 igonistic approach, administrators and judges will, vided generally for orthodox administrative finality, i.e., 


trial < < late tribunals do, wo é arts ot one —_ ’ +s . 
rial and appella ibunals do, rk as parts of onc the administrator’s decision on contested facts is final 


_ 
monious system and in complete sympathy with jg supported by substantial evidence. Contrast what 


h other.” I wonder what Judge Hutcheson thinks the majority (4-3) of the Supreme Court of California 


the latest war b in from California, where ad has decided. It is a violation of separation of powers 


nistrative decisions by the carload are not to be ‘ , 
strats — , and due process unless the optometrist, whose license 


wed? hey are to be ignored in favor of a court — 
iewed? They a ao) ees ee 7 was revoked by a board, could obtain in an orthodox 


il de novo. court a trial de novo. Thus, California, the state of the 
Admini ve I greatest contradictions, would make useless whistling 
Admiunistrative aw — ° 
posts of state, but not local, administrative boards, as 


Declarato Ru vs nN {dminstratiwve [gencies, by nee . See 
far as decisions of the judicial sort are concerned. Some 
an R. Vogeler, in 31 Kentucky L. Jour. 20. (Novem 
1942.) jump, this, from the days when the slogan of ham and 
: eggs every Thursday was almost realized. 
ihe author's thesis is that there is a need in the field 


administrative law for “something” of the declaratory 


dgment idea. But this judgment is to be obtained 


om the administrators, not from the courts. At the in 
Constitutional Law 


Civil Liberties Decisions of the Supreme Court, 1941 


resent time “advisory rulings” are made by the Federal 


\lcohol Administration, the Post Ofhec Department, 





.e Securities and Exchange Commission, and the Term, by Osmond K. Fraenkel, in 91 University of 

deral Power Commission With some variation in Pennsylvania L. Rev. 1. (August, 1942.) 
ese administrative bodies, “advisory rulings” can be When a government is prosecuting, and the defendant 
hanged to “declaratory rulings.” The latter would be is Claiming the protection of what is caiied a civil liberty, 
Jinding on the administrators, for a specified time at it appears to be a safe guess that Mr. Fraenkel will be in 
4 ast, and if an applicant were dissatisfied he could favor of the defendant on that issue. That is the way 
¥% ippeal to the proper court. By way of contrast, the his emotion runs. Thus, the decisions on civil liberties 
% Bureau of Internal Revenue with limited exceptions during the 1941 term made him rather unhappy. While 
E loes not comply with requests for rulings on future there were commendable decisions during the term, 
4 transactions. Thus, taxpayers have no way of learn- nevertheless the term “appears to mark the first serious 
3 ing with certainty the amount of their tax liabilities. recession from the great advances made during the past 
x Nowhere, thinks the author, is the reasoning in favor of decade in the field of civil liberties.” As evidence that 
Ps declaratory rulings more compelling than in regard to hope springs eternally from the human mind, observe: 
this bureau “A new dissenting trio has arisen, that of Justices Black, 
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Douglas and Murphy. Some day, perhaps it will fill 
the place of those great trios of the past, first Holmes, 
srandeis and Stone and, later, Brandeis, Stone and 
Cardozo, and see its views accepted by a majority of the 
future.” Accordingly, the present attitude of the Chief 
Justice, except in Jones v. Opeli/ is “strange.” It is 
suggested that stability in the present Court can better 
be secured if Stone, Reed and Jackson will adhere to 
the views of the Black trio. However, even this will not 
work magic because Justice Murphy did not always 
agree with Justices Black and Douglas, and because it is 


definite pattern among the justices 


impossible to trace 


Mr. Fraenke!’s survey is good reading 


Criminal Procedure 
Nolo Conte nde re? Its Nature ar 1 Implications, by 
Nathan B. Lenvin and Ernest B. Meyers, in 51 Yale Law 
1942.) 


Journal 1255. (June, 


Nolo contendere is described by Hawkins but it was 


lor ago discarded in England. In the state courts 


ig 
there is considerable disagreement concerning it, but 
the practice in the federal courts has shown that the 
plea is equivalent to a plea of guilty and available for 
all indictments except those for a capital offense. There 
are two distinctions in the federal practice: (1) the plea 
of nolo contendere is not a matter of right but a matter 
of grace; and (2) this plea does not estop the defendant 
from denying the facts, to which he pleaded, in a sub- 
Does, then, the plea 
serve a practica! function or should we follow the 


authors think 


sequent judicial civil proceeding 


English example and discard it? The 
that the plea is worth keeping but the brief argument 


for it is not particularly convincing 


Economics 
The Abuse of Freedom, 


in 20 Canadian Bar Rev. 649 


by James McGregor Stewart, 
October, 1942.) 

President Stewart of the Canadian Bar Association 
prepared an address for a meeting that was cancelled 
His start was enticing. When Dr. Bruening, Chancello1 
of Germany in the immediate pre-Nazi days, visited in 
Ottawa, he was asked what was the greatest difficulty 
Democracy had to face in Germany. His prompt reply 
was: “Abuse of the freedom of the press.” Yet he 
rejected governmental control and knew of no solution 
except for journalists to impose and enforce a code of 
ethics. Then occurs a shift to the subject discussed, viz., 
the abuse of economic freedom. In a very succinct way 
a picture is drawn of the English way of life from the 
davs of the fall of feudalism to the industrial revolution 
with its policy of laissez faire. That was freedom. But it 
was abused—low wages, long hours, child labor, con- 
gested and unsanitary housing, etc. Then came the 


reforms, some in the nature of strategic retreats by busi 
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ness. The real Opposition came from trade unionism 


Today laissez faire is dead and 


| 


and Marxian socialism. 
freedom of contract is no longer a gospel. Another prob 
lem is at hand. If trade unionism is to have collectiy 
bargaining and a closed shop, what will save us from 
the abuse of power that brings about the slowdown and 
sitdown? “If civilization is to persist, there must b¢ 
incentives for men and women to better themselves by 


doing more and better work.” 


Labor Law 
The New Trend in the Decisions of the Natio» 
Labor Relations Board, by M. Herbert Syme, in 16 
(April, 1942.) 


I'he-new Board seems to be reversing the original 


lemple University L. Qu. 292. 
Board in several important matters. (1) The original 
Board in the Sartorius case held that only those em 
ployees on the payroll prior to a strike are entitled to 
vote for the exclusive bargaining agent. The new Board 
in the Wurlitzer case held that, under the circum 
stances, persons replacing employees on strike were en- 
titled to vote. (2) The former Board, in determining 
the unit appropriate for collective bargaining, favored 
the establishment of the multi-plant unit. The new 
Board refused to accept this decision and held that the 
employees of a particular plant constituted an appro 
priate unit. (3) In the Inland Steel case, the first Board 
held that the employer, even though he was without 
fault, was liable for the acts of his supervisory em 
ployees which interfered with the employee's freedom 
of self-organization. The present Board has overturned 
this doctrine and has even gone further to absolve the 
employer from certain acts done because of economic 
compulsion even though the employer’s conduct was a 
technical violation of the Act. These and other changes 
of previous decisions lead to two conclusions: “First, th 
soard is construing the Act with greater sympathy for 
the employer’s position” and “The Board now treats 
the employer and the union as equal combatants and 
While 


author Syme is critical of several of the reversing deci 


stands aloof from their economic struggles.”’ 
sions, still, in his tolerance, he states that “one cannot 
help but feel that larger segments of the American 
population have more faith in the Board at present 


than they ever had before.” 


Labor Relations 

The Current Labor Problem: I. The View of Labor 
by Isadore Katz; IJ. The View of Industry, by John C 
Gall; IJJ. The View of Government, by Robert Ram 
speck, in 27 Iowa L. Rev. 367. (March, 1942.) 

Even though much has happened since these ad- 
dresses were delivered late in December, 1941, they are 
still of interest. The problem of labor relations is ever 
with us. Mr. Katz, counsel for a CIO union, believes 
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“labor unions are necessary to the design of De- 
acy.” Accordingly he defends them, the union 
, and the weapon of strike. The strike is a symp- 
of mass discontent and unrest. Its repression with- 
The 
yn shop is as reasonable and more necessary than 
All evidence of the effects of the 


removal of the causes would be dangerous. 


integrated bar. 
mn shop reveal that there is no diminution of efh- 
cy because of it but, on the contrary, it fulfills the 
\ise of greater productive efforts.” Mr. Gall regrets 
anti-management and pro-labor legislation and 
icial decisions of recent years. There has been a 
d growth of irresponsibility on the part of organ- 
labor. He advocates legislation that will require 
“a majority vote of the workers concerned in a 
yute before a strike is called’; and a guarantee that 
no public agency during the war may take jurisdic- 


1 of the closed shop issue. Jurisdictional disputes 
uld be prohibited and the responsibility of unions 
ler the antitrust laws should be reaffirmed. Repre- 
tative Ramspeck differentiates between a closed shop 
a union shop. The former is as defensible as the 
grated bar and more defensible than the union shop. 
(he latter is a poor practice for the unions themselves 
ause they have no way of preventing objectionable 
sons from becoming members. The National Labo 
Relations Board circumvented the plain intent of Con- 
ss when it held that the entire group of longshore- 

n from Seattle to Los Angeles constituted a proper 
rgaining unit. Labor has thus made its errors: (1) 
down strikes; (2) refusing welders their own union; 
d (3) lack of proper opportunity for union men to 


te for their officers 


Public Utilities 
{mes Still Walk? by 
(May, 1942.) 


Does the Ghost of Smyth v. 
Robert L. Hale, in 55 Harv. L. Rev. 1116. 


rhe problem of Smyth {mes is probably a simple 
ie to Professor Hale but it appears to be a difficult 
ne for most lawyers and judges. This discussion by 
‘rofessor Hale should be helpful but do not expect a 
edtime story. One source of trouble is the failure to 
nderstand clearly that when property is taken under 
minent domain the owner is entitled to its market 
ilue. But this principle generally cannot be applied 
» a rate order that reduces existing rates, if net earn- 
1s are reduced thereby, because necessarily a reduc- 
ion of net earnings will in turn reduce the market 
alue of the property. Smyth v. Ames in holding that 
lue process required a fair return on the “value” 
reated a gigantic illusion. The Supreme Court also 
has never clearly defined what it means by “value” for 
urposes of rate regulation. The second part of this 
irticle is chiefly devoted to a discussion of the opinions 
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in Driscoll v. Edison Light & Power Co. and Federal 
Power Commission v. Natural Gas Pipeline Co. The 
final conciusion is that “the ghost of Smyth v. Ames still 
walks, and utility regulation continues to be enveloped 
in its fog.” It is interesting also that: “Mr. Justice 
Frankfurter in the earlier case, like Justices Black, 
Douglas, and Murphy in the later one, maintained that 
the only function of courts in dealing with rate cases 
was to see that procedural safeguards are observed.” 
The latter three have also apparently committed them- 
selves to the doctrine that substantive due process 
should be retained only in connection with “the right 
of free speech and other clearly defined protections con- 
tained in the Bill of Rights.” That policy would cer- 
tainly upset the constitutional apple cart and apparently 
force upon the states several rules concerning civil and 
criminal procedure that many states long ago aban- 
doned and have long been praised for their progress. 
I wonder if the last election will cause the left wing of 
the Supreme Court to subside a bit? 


The Evolution of Smyth v. Ames: A Study of the 
Judicial Process, by William J. Barron, in 28 Virginia 
L. Rev. 761. (April, 1942.) 

Professor Barron’s historical survey of the cases deal- 
ing with rate regulation under the Fourteenth Amend- 
ment down to Smyth v. Ames is valuable and enjoyable. 
It is good, for a better understanding of a complicated 
subject, to know the process by which the holding in 
the Granger cases, that the courts had nothing to do 
with rate making, was gradually changed until the 
Supreme Court held that a reasonable return to the 
carriers is protected by the Constitution. Interesting is 
the study of the views of Mr. Justice Brewer who was 
the leader in bringing about this change in the ruling 
of the Court. Standpatter or conservative, whichever 
you like, Brewer spoke the language of the captains of 
industry and his confidence in the welfare of the coun- 
try was placed mainly in the courts, not in state legis- 
latures or their commissions. In conclusion, the author 
states: “Should the views of Brewer, together with 
numerous other factors, indicate that the rules of judi- 
cial review and of ‘fair value’ were evolved in response 
to pressure peculiar to the times, we should be all the 
more justified in reconsidering those doctrines to de- 
termine their applicability to the present.” Then he 
intimates that it would be better to repudiate Smyth v. 
Ames in a forthright fashion. But I question whether 
there was anything “peculiar to the times” that will 
explain away Smyth v. Ames. Was it not the old contest 
between conservatives, who were fearful that their par- 
ticular way of life and their property were in danger 
and therefore not noticeably tolerant of legislative 
change, and the liberals who were not so much afraid 


and therefore more tolerant? 








| he Junior Bar Conference was 
well represented at the New York 
Regional War Meeting on December 
7 and 8 at the Association of the Bar 
of the City of New York. National 
Chairman Joseph D. Calhoun, 
Media, Pennsylvania, held numerous 
conferences with the younger men 
throughout 


He 
opportunity to meet with Vice Chait 


who were in attendance 


the two-day meeting had an 


man James P. Economos, Chicago 


John E. Buddington, Boston, Rich 
ard J. Relyea, 2d, New York City, 
and Herzel H. E. Plaine, Newark, 


New Jersey, Council Members for 
the First, Second, and Third Circuits 
respectively; Paul Strack, chairman 
of the Committee on Cooperation 
with the Inter-American Bar Associa 
tion; Lyman Tondel, Jr., New York, 
chairman, and Ralph _ Jandreau, 
Springfield, Mass., and E. Clark Mor 
Newark, Ohio, War 
Readjustment Committee; State 


row, members 
,urling 
ton, Vermont; Laurence I. Rosen 
thal, New York City; Paul T. Huck 
in, Englewood, New Jersey; and Ed 
Ryan, City, New 
Jersey, chairman of the Junior Bat 
Section of the New Jersey State Bar 


Chairmen: Louis Lisman, 


ward V. Jersey 


Association. 


Arthur T. Vanderbilt, Newark, 
New Jersey, chairman of the National 
Committee on Traffic Law Enforce 
ment, conferred with the officers and 
members of the Council present at 
this meeting on plans for a suggested 
course of action to be followed by the 
recently authorized Committee on 
Trafhc 
Chicago, has been appointed secre 
The othe 


personnel are now being chosen by 


Courts. James P. Economos, 


tary to this committee. 


Chairman Calhoun 


One of the most important com 
mittees working on the Junior Bar 


Conference program is the War 
Readjustment Committee, formerly 
known as the Committee on Con- 


servation of Law Practice, which con 
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By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


sists of Lyman Tondel, Jr., New York 
City, chairman, and Ralph Jandreau, 
Springfield, Massachusetts; Frank M. 
McGarry, New York City; R. David 
Kreitler, Philadelphia; Morris I. 
Leibman, Robert 
Snow, St. Louis; Willard J. Wright, 
Seattle, and Donald K. Carroll, Jack 


Chicago; Bruce 





JOSEPH D. CALHOUN 


Chairman, Junior Bar Conference 
sonville, Florida. John E. Budding 
ton of Boston is Council Adviser. 


The committee’s purpose is to co 


operate with state and local bai 
associations in working out means 
of preserving the practices of law 
yers while they are in service, so that 
when they return to civilian life they 
will not have to start again from 


scratch. It is also concerned with the 
prevention of unnecessary hardships 
on other persons affected by the 
sudden departure of lawyers. A sur 
vey has been undertaken of what is 
being done in this field in the United 
States, and in England, where similar 
work was performed shortly after 
1939. As the 


will act as a clearing 


the war broke out in 
committee 
house for ideas and suggestions, all 


yersons wishing to give or receive 
+ > 





AMERICAN BAR 


suggestions are requested to get i 


touch with the chairman. 


Chairman Joseph D. Calhoun an 
nounces the following additional ap 


pointments: 


State chairman, Montana—Harold 
K. Anderson, Helena 

State chairman, Nevada—Gordor 
Rice, Reno 

State chairmen, New York—War 


ner A. Bouck, Albany, Laurence | 
Rosenthal, New York City 

State chairman, North Carolina 
Allston J. Stubbs, Durham 

State chairman, Iowa—Richard H 


Plock, 


Chairman, 


Burlington 


Committee on Legal 
Assistance to the Armed Forces, Park 


Street, San Antonio, Texas. 


The Junior Bar Association of 
3altimore City (Md.), at its annual 
meeting held October 15, elected 


Howard Conaway, president; Georg 
Dowell, vice president; Edwin Har 
lan, secretary, and Harold J]. Wol 
finger, treasurer. 


held on 


At its annual meeting 
December 7, the Junior Bar Se 
tion of the Greene County (Mo 


Bar Association elected William A 
Andrew F Car 
vice president; Jack A. Powell, secre 
tary, and Willard S. Tucker 
Meredith B. Turner is retiring 
All are of Springfield. 

Club of Omaha 
(Nebr.), at its annual meeting on 
November 10 William H 
Meecham, president; James M. Pax 
presid nt; Robert W 


and Ben F. Shriet 


Moon, pre sident 


treas 
urer. 
president. 

The Barristers’ 


elected 


son, vice 
Haney, secretary, 


treasurer. 


The Junior Bar Association of 
Dallas (Tex.) has elected for the 
duration of the war and until six 


months thereafter, the following of 
Robert L. Dillard, Jr., presi 


dent; Preston P. Mangum, first vice- 


ficers: 
president; Joseph H. Schley second 
vice president; and Roy Alderson 
secretary-treasurel! 
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NDER the National Price Con 
U trol Act authorizing eviction of 
enant who has violated a substan 
obligation of his tenancy, other 
n the obligation to pay rent, and 
failed to cure such violation un 


written notice by the landlord 


ulring it to cease, a complaint in 
cible detainer is defective which 


s not recite the giving of the 


tten notice, which is a prerequi 
to successful prosecution of the 
nplaint, according to the Court of 
Common Pleas of Ohio in Cuyahoga 
County. 
In the Supreme Court of New York 
held 


making of a 


Westchester County it is 


it if after the 
ease, governmental regulations are 


effect of 


reventing the tenant from using the 


idopted which have the 


roperty for the primary purpose for 


hich he leased it, the lease will be 
that 
if the 


still continue in business under the 


rminated, but this is a ques 


mn of fact because tenant can 
would have to 
Therefore 


rms of the lease, he 


go on under the lease. 


he court said the plaintiff suing to 
cover rent is not entitled to a sum- 
lary judgment. 
In the absence of any question of 
fraud, misrepresentation or improper 
Statement as to 


\otive, an incorrect 


his age by a foreign-born person, 


nowingly made in naturalization 
roceedings, may be corrected, even 
though the term of court at which 
hese records were made has passed. 
This is the holding of the District 
Court of the United States for the 
District of Maryland 

The Supreme Court of Illinois has 
ist rendered a decision affirming 
he ruling of the Circuit Court to the 
police magistrate 


ffect that when a 


yins the armed forces, a vacancy 
xists in the office of police magis- 
rate, which must be filled by an 
lection. 

Here is another case involving 


lehovah’s Witnesses. Action for in 


inction and certiorari will not lie 
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WAR NOTES 


By TAPPAN GREGORY 

. Of the Chicago Bar 
against a local board of the Selective 
Service System for classifying a 
registrant as a conscientious objector 
where he seeks classification as an 
ordained minister, because this is a 
question of fact not reviewable by 
certiorari and because the functions 
of the Selective Service Board are ad- 
ministrative and not judicial of 
quasi-judicial. If a local draft board 
acts in an arbitrary manner the 
remedy is on habeas corpus alter the 
surrendered himself 
holds the 


Court of 


registrant has 
to the authorities. So 
United States Circuit 
Appeals for the Third Circuit. 
The United States District 
for the Southern District of Califor- 
decided 


Court 
nia, Central Division, has 
that injunction will lie to prevent the 
selling of rubber tires and tubes to 
consumers without tire rationing 
certificates contrary to the tire ration- 
ing regulations. The court may take 
judicial notice of the fact that a 
state of war exists and the tire ration- 
ing regulations, revised, are a reason- 
able exercise of the war powers con- 
ferred upon the President by the 
Congress. 

United States 


District of 


In a case in the 


District Court for the 
Kansas, it was recently held that a 
registrant under Selective Service, 
who presented himself pursuant to 
an order of induction at a local draft 
board and after physical examina- 
tion was notified of his acceptance 
for service, had been inducted and 
could not avoid the consequences of 
induction by refusing to take the 
oath. The court said that it would 
take judicial notice that an induc- 
tion station existed on the Fort 
Leavenworth reservation. 

One who had 


before and after it became a German 


lived in Austria 
state and who then became a member 
of the German Labor front and 
received a German passport to come 
to the United States, was a denizen 
of Germany within the terms of the 
under the 


President's Proclamation 


Enemy Alien Act and the action of 
the President of the 
Attorney General after due hearings 
before Alien Enemy Hearing Boards 
cannot be reviewed by the courts. 
One thus taken and 
held as a German enemy alien will 


and an orde1 


into custody 
not prevail on petition for writ of 
habeas corpus, according to the 
United States District Court for the 
Southern District of New York. 

I'wo federal judges appear to dis- 
agree as to the validity of curfew and 
removal regulations applicable to 
American citizens of Japanese an- 
cestry, although in the case in 
Oregon a distinction is sought on the 
ground that a Japanese, born in this 
country, by reason of employment by 
the Japanese Propaganda Minister, 
“chose allegiance to the Emperor of 
Japan” and was therefore a Japanese 
citizen. This judge held the curfew 
regulations unconstitutional on the 
ground that the Army could establish 
no regulations controlling the civil 
population without establishment of 
martial law. The District Court for 
the Western District of Washington, 
Northern Division, seems to hold the 
contrary view. 

The fact that plaintiff's attorney is 
about to be inducted into military 
service will not be recognized as a 
ground for preferring trial of the 
plaintiff's case, in this way enlarging 
upon the client’s prerogatives to the 
prejudice of the defendant. This was 
the holding of the Supreme Court of 
New York, Kings County. 

Where the war makes it impossible 
for an alien enemy to obtain evidence 
essential to the defense of an action 
for breach of contract brought by an 
American citizen, the refusal of the 
to grant a stay, on 
until three 


lower court 
defendant's 
months after restoration of peace be 
tween the United States and Japan 
was an improper exercise of the 


This was held by 


motion, 


court’s discretion. 
the Supreme Court of New York, 
Appellate Term, First Department. 
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N the 6th August, 1942, there 
came into force an Act to pro- 


vide for the imposition upon British 


subjects in foreign countries of obli 
gations with respect to service in His 
Majesty’s Forces of the like character 
of those imposed upon British sub 
jects in Great Britain. The liability to 
serve will be imposed by Order-in- 
Council, for which provision is made 
in section i. In particular, arrange- 
ments will be made for the registra- 
tion and medical examination of 
those conscripted; for the considera- 
tion of objections and applications 
made by such persons; and for thei1 
any of 


enrollment or enlistment in 


the services which may for the time 
being be present in the country in 
which they are staying. Orders-in 
laid Parlia 


ment and if, within a period of forty 


Council will be before 


days, either House presents an ad 
dress to His Majesty praying that an 
Order may be annulled, His Majesty 
may revoke the Order, but without 
prejudice to the validity of anything 
previously done thereunder, or to the 
Orders will 


not apply to any person belonging 


making of a new Ordet 


to any Dominion or to India, Burma, 
Rhode 


Newfoundland or Southern 


sia. 


American Forces in United Kingdom 
The 


(Visiting Forces) Act, 


States of America 
1942, which 
the 6th 
is a measure of great legal interest 


United 


came into force on August, 
and importance. It gives effect to an 


agreement recorded in notes ex- 
changed between Mr. Eden and M1 
Winant on behalf of their respective 
criminal 


governments, whereby all 


offences committed by members of 
the armed forces of the United States 
are removed from the jurisdiction of 
the British 


which followed discussions between 


courts. These notes, 
representatives of the Governments 
of the United and the 


United States of America, are printed 


Kingdom 
as a Schedule to the Act. Powers of 
entry, or custody 
British are 
not affected, but where a person serv 


arrest, search, 


exercisable under law 
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ing in the United States forces has 


been taken into custody by any 


authority in the United Kingdom for 
an offence committed against that 
will be delivered into the 
of such authority of the 


United States of America as may be 


law, he 


custody 


provided by the directions, being an 
authority appearing to the Secretary 
of State, the the 
Minister for 
Northern 
be, to be appropriate, having regard 


Admiralty, or 
Home Affairs’ in 


Ireland, as the case may 
to the provisions of any Order-in- 
Council in Allied 


Forces Act, 1940. The Act may be 


force under the 
applied by Order-in-Council to any 
British Colony or Protectorate, or to 
any territory in respect of which a 
mandate on behalf of the League of 
Nations is being exercised by the 
British Government. 
United States Court Martial 

The United States Court 
Martial the Act 
above was held a few days after the 


first 
under referred to 
Royal Assent was given, in a local 
North of 
Court 


Chamber in a 
The 
presided over by Colonel Milton M. 


Council 


England town. was 
Towner, and consisted of the Presi- 
and 10 United States 


Army Air Force officers. 


dent senior 
The eleven 
officers occupied a raised platform 
normally used by the chairman 
and officials of the Council, and the 
the Court 


“duly to administer justice without 


members of were sworn 


partiality.” The trial took place in 
open court, and the witnesses gave 
chair in the 
It is intended 
that all such trials will be heard in 


their evidence from a 
middle of the room. 


open court, except on such occasions 
the 


proceedings might help the common 


as when the publication of 


enemy. 


Sir George Langton 
It was with real sorrow that the 
legal profession heard of the death of 
Mr. Justice Langton in August last. 
He had been reported missing on the 
10th of that month and it was feared 
he had with an accident. 


that met 


His body was recovered from the 








Bridgwater on 


river Parrat near 
August l4th. He had been a Judge of 
the Probate, Divorce and Admiralty 
the High Court 


1930, and was held to be one of the 


Division of since 


most accomplished judges of ow 
time. He was born on April 22, 188] 
Bar by the 
Inner Temple in 1905, having been 
educated at Beaumont and at New 
College, Oxford, where he had taken 
Modern 


History in 1902. He early acquired a 


and was called to the 


second-class honours in 
sound knowledge of commercial and 
admiralty law, and rapidly built up 
a considerable practice. His practice 
at the Bar was interrupted by the 
and he obtained a com- 
the 


1914, 


last war, 


mission in Royal Garrison 


Artillery in but was late 
transferred to the  Intelligenc 
Department of the War Office. In 
1916, as Director of the 


Department and Commissioner for 


Labour 


Labour Disputes at the Ministry of 
had 


differences 


Munitions, he ereat success in 


settling many concern- 
ing hours and wages. Returning to 
the Bar in 1919 his practice became 


even more successful, and he took silk 


in 1925. During the five years which 
elapsed from that time until his 
appointment to the High Court 


Bench he enjoyed a very busy practice 
and, as a Judge, he had earned the 
regard of all whose privilege it was 


to practice in his Court. 


Bar Students and the War 


New regulations recently made by 
I egal 
consequence of the War provide that 


the Council of Education in 


Masters of the Bench of any Inn may 


during its continuance, call to thé 


English Bar any duly accredited 
Canadian, Australian, New Zealand 
or South African barrister of five 


years’ standing without passing any 
examination or complying with any 
other of the requirements embodied 
in the Consolidated Regulations ol 
the four Inns of Court, subject to the 
Masters of the Bench being satisfied 
as to his qualifications and subject to 
Masters of the 
Bench may think proper to impose 


such conditions as the 
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Harvey T. Harrison 


ARVEY T. HARRISON, of Lit- 
LH tle Rock, Arkansas, a member of 


American Bar Association since 


6, died on September 29, 1942. He 


the president of the Bar Associa- 
of Arkansas for the term 1939-40. 
Members of the Association will 
ember with pleasure the occa- 
which Mr 


ssed_ the 


s on Harrison ad- 


assembly and section 
tings. To quote from an editor- 
in the Arkansas Gazette: ““With 
exacting demands of the legal 
fession he found time to make 
table contributions to the enlight- 
entertainment of his 


had the 


lent and 


llowmen. He fortunate 
ilty of presenting sound philoso- 
y and high morality, as well as all 
deft 


pleasing touches that made his speech 


iterial subjects, with and 
| writing a delight.” 
Chief Justice Griffin Smith of the 


\rkansas Supreme Court paid trib- 


to the eminent lawyer when he 
d: “No better type ol citizen evel 
t his imprint upon the period in 
Mr. 


tt only a lawyer of remarkable 


hich he lived. Harrison was 


bility, but was a student of life, its 
irpose and its meaning. As a phi- 
sopher, his uncanny insight into 
iNsactions, motives and social de- 
lopment gave rise to quaint epi- 
ims and laughter-provoking com- 
nts; yet he differed from many 
iters and speakers in that kind- 
ss and love were the keynotes of 
ry theme.” 
Mr. 
dow, and one son, John M. Har- 


Harrison is survived by his 


son, a member of his law firm. 


Joseph F. O'Connell 


f prone F. O'CONNELL, for 
many years a familiar and active 
figure in the American Bar Associa 
on and the National Conference on 
1943 
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MEMORIES 


Uniform State Laws, died suddenly 
on Thursday, December 10, three 
days after a marked tribute of affec- 
tion was paid to him at a large gath- 
ering of the Bench and Bar and 
others on his seventieth birthday. 
Graduated from Boston College in 
1893 and the Harvard Law School 
in 1896, he had served several years 
in Congress, and in various public 
and private positions. At the time of 
his death he was State Delegate from 
Massachusetts to the House of Del- 
egates of the American Bar Associa- 
tion, and chairman of the Massachu- 
setts Commissioners on Uniform 
State Laws. He was also manager of 
the George Robert White Fund, a 
great charitable bequest to the City 
of Boston. 


Mrs. O’Connell chil- 
dren, among whom are six sons serv- 


and eleven 


ing in the armed forces, survive. 

Few men have more friends than 
he. The best tribute to him was the 
answer of his friend, James A. Dor- 
sey, who acted as toastmaster at the 
birthday dinner. Asked what it was 
that brought together such a gather- 
ing, Mr. Dorsey said, “Loyalty to his 
friends. Joe O’Connell was a friend 
who always walked in when the rest 
of the world walked out.” 


Harry P. Lawther 


big passing of Harry P. Lawther 
at Dallas, Texas, on November 
30, has removed from.the ranks of 
the American Bar Association one of 
its most beloved and colorful charac- 
ters. He served for several years on 
the General Council of the American 
Bar Association and was a member 
of the Executive Committee at the 
of the 
became 


new Constitution 
Bar Association 
effective. He was an active member 
of the National Conference on Uni- 


time the 
American 


form State Laws, a former president 
of The Bar Association of Dallas and 
of the Texas State Bar Association, 
and was serving as a member of the 
House of Delegates from the Texas 
State Bar at the time of his death. 


He was passionately devoted to the 
cause of the profession of law and to 
its advancement through all of its 
local, state and national organiza- 
tions. A favorite expression of his was 
“bar association minded.” 


Harry Lawther was born in Mus- 
catine, lowa on January 27, 1859. He 
attended Washington and Lee Uni- 
versity at Lexington, Virginia, and 
the University of Virginia from 
which he received a bachelor of law 
degree in 1883. Beginning at that 
time he practiced law continuously 
in Dallas, Texas, for fifty-nine years. 


The Dallas News states that his 
“Scotch-Irish stubbornness and love 
of a good fight blazed a path of court 
decisions through the pages of Texas’ 
legal history.” 


His intensity in sponsoring a cause, 
however unpopular, might well have 
arisen out of his early experience 
and ancestral background. His 
grandfather was a Democrat in 
Pennsylvania where he was always in 
the minority. Harry’s father, Robert 
Ralston Lawther, became a colonel 
in the army of the Southern Con- 
federacy. One of Harry's earliest 
memories was of the occasion when 
his mother carried him up the stair- 
way to the jail on a second story in 
St. Louis where his father was held a 
military prisoner. From this prison 
he escaped. At the end of the war he 
returned to his wife and son. That 
night the local citizens in consider- 
able number gathered around the 
residence of the rebel Colonel. The 
father-in-law dissuaded the mob, and 
the next day the Colonel departed 
with his wife and son to Galveston, 
Texas. 
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LETTERS TO THE EDITORS 


Editorial Note 
from two letters bearing upon cer 


> y . > 
Re culations Re 


tain sections of the 


lating to Wages and Salaries” issued 
by Director James F. Byrnes. Dire: 


tor Byrnes was invited to comment 
on those letters, so that the readers 
of the Journal might be more full 
His letter of November 26 
and an excerpt from a supplementary 


advised. 


letter are printed below—the Dire 
tor’s second letter states the amend 
ment which has been made to the 


Regulations in question 


Excerpt from the letter of Jacob J 
Kaplan, of Boston,to Director Byrnes 

“A number of us here are disturbed 
by a provision which appears in sev 
eral places in your Order of Octobe 
27, as, for example, the last para- 
graph of Section 4001.3 to the effect 
that any determination by the Board 

in that case, the War Labor Board 
—‘shall be final and shall not be sub 
ject to review by the Tax Court of 


the United States or by any court 
in any civil proceedings.’ 
“I respectfully submit this and 


similar provisions should be struck 
from the Regulations and the usual 
be 


and regular appeal to courts 


permitted.” 

Excerpt from the letter of Linwood 
M. Worcester, Massachu- 
setts, to President Morris. 


Erskine, 
“. . it seems to me that Section 
4001.2 of the Regulations of the Eco 
Board entitled 
National War 
Board’ which ends with the follow- 


nomic Stabilization 


‘Authority of Labor 


ing sentence, 


Any determination of the Board, 
made pursuant to the authority con 
ferred on it shall be final and shall not 
be subject to review by the 
Court of the United States or by 
court in any civil proceedings 


Tax 


any 


is the most severe challenge to ou 
form of government since the Consti 
tution of the United States was adopt 
ed. This is stark dictatorship full 
and uncontrolled. In the tumult of 


war this challenge may not receive 


co 


Ie 


How- 
ever, it seems to me that this direct 


the attention which it merits. 


and positive denial of civil justice 
a challenge to our liberties 
the the 
American Bar 


is such 


under Constitution that 
Association should is 


Why 
should we sacrifice untold blood and 


sue a clarion call against it. 
treasure to fight dictatorship abroad 


and accept it at home?” 


OFFICE OF ECONOMIC STABILIZATION 


To the Editors: 


In my opinion your correspond- 


ents are unduly disturbed by, and 


have entirely misapprehended the 
scope of, the provisions of Sections 
4001.2 and 4001.3 of the ‘“Regula- 
tions Relating to Wages and Salaries” 
issued by me as Economic Stabiliza- 
tion Director on October 27, 1942 
(7 F. R. 8748), to the effect that the 
allowance or disallowance of subse- 
quent salary or wage increases by the 
National War 
Commission of Internal Revenue, to 


Labor Board and the 
which agency or officer was given the 
jurisdiction to deal with applica- 
tions for such increases, should be 
final and not reviewable judicially. 

Under the Act of October 2, 1942 
(Public No. 729, 77th Congress, 2d 
Session), the President was vested 
with the authority, acting through 
any agency or officer he should direct, 
to stabilize all wages and salaries 
By Executive Order No. 9250 (7 F. R. 
7871) , as supplemented by the Regu 
lations issued on October 27, 1942, 
both issued under the authority of 
the Act of October 2, 


salaries were generally frozen, subject 


all wages and 


to the jurisdiction of the National 
War 
sioner of Internal Revenue, in thei 


Labor Board and the Commis 


separate fields definitely marked out 
in such Regulations, to allow increas- 
es in either wages or salaries “to cor- 
rect maladjustments or inequalities, 
to eliminate substandards of living, 
to correct gross inequities, or to aid 
in the effective prosecution of the 


disallow 


Ihe 


ance of any proposed increase in sal 


war.” allowance or 


ary or wages under these Regula 


tions is clearly an administrative and 
And it is 


administrative 


not a judicial function 


solely in this purely 
sphere that the action of the Nation 
al War Board 


mission of Internal Revenue is made 


Labor and the Com 


final. This, of course, does not mean 


that the validity oi the Regulations 


themselves is not subject to judi 


cial review or that arbitrary and ca 


pricious decisions of the administra- 


tive agencies may not be corrected 


by the courts 


JAMES F. BYRNES 


Directo! Byrnes advises the Jor R 
NAL that in order to remove any mis 
understanding as to the position ol 
his office the regulations under dis 
cussion have been amended so that 


the last paragraph of Section 4001 


reads as follows 


(b) Any such determination of the 
Commissioner is final and not subject 
to review by th Tax Court of the 
United States or by any court in any 
civil proceedings. Nothing herein is 
intended, however, to deny the right 
of any employer or employee to con 
test in the Tax Court of the United 
States or in any court of competent 


jurisdiction the validity of— 


(1) any provision of these regu 


lations, on the ground such provi 


sion is not authorized by law, or 
(2) 
nation 


any section taken or determi 


made under these regula 


tions, on the ground that such action 
or determination is not authorized 
or has not been taken or made in a 
manner required, by law. 


To the Editors: 

Reviewing in the JouRNAL for No 
vember the lectures of the Walgreen 
Foundation as published in the book, 
Democracy and National Unity, Mr 
Victor S. Yarros, the 
assertion by Matthew Woll, “that in 


referring to 


Europe the labor movement is Marx 


ist,” declares that “no serious stu 
dent of the labor movement in Brit 


ain, France or even Germany would 
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LETTERS TO THE EDITORS 


e so wild a statement.” 

san American journalist with 23 
s of service in Europe, covering 
ountries, I assert that the labor 
ement everywhere in Europe is 
Why Mr: 
Germany is 


Yarros writes 


n” in not under- 
ndable, for the labor 


e, except for the Clerical (Cath- 


movement 


unions was exclusively Marxist, 
held back 


ely by their religion from openly 


1 the Clericals were 
yusing Marxism 
S. MILEs 


30UTON 
le, N. ¥ 


the Editors: 
\nswering Mr. Bouton’s criticism, 
I point out that the assertion he 
ikes so bluntly is easily and con 
sively met by an equally catego 
counter-assertion 
My statement is supported by a 


t of authorities, European and 


American. I have taught economics 
and politics for thirty years, and my 
library furnished abundant proof of 
the absolute correctness of my state- 
ment. In Germany there are, and 
were, millions of workers who never 
followed Marx. The Christian So- 
cialists of Germany and Austria have 
no use for Marxism. They are not 
materialists and they do not advo- 
cate violent Even the 
Social Democrats, while rendering 
lip service to Marx, have revised 
their extreme ideas and have taken 
a more moderate position. The Re- 
visionist school of Socialism has been 
very powerful and very influential. 
There is little left of the dogmatic 
teaching of Marx anywhere. 

In Britain, the Marxists have no 
influence and no weight. The major- 
ity of the Socialists there are Fabians, 
or gradualists, and millions of work- 
ers are not even mild Socialists. They 


revolution. 


are trade-unionists and do not attack 
capitalism as a system. The Socialists 
are now fully aware of this, to them, 
sad fact. They are discussing it in 
the pages of their journals. (See The 
New Statesman and Nation files of 
the past six months.) 

In France, Italy and Spain there 
have been few Marxists. The leaders 
have been Syndicalists, Proudhon 
Anarchists, or very moderate evolu- 
tionary Socialists. 

Read on this subject Laidler’s His- 
tory of Socialist Thought or the re- 
cent book of Lewis Lorwin, Eco- 
nomic Consequences of the Second 
World War. The chapters on Euro- 
pean radicalism and political devel- 
opments are illuminating and sound. 
(Lorwin is on the staff of the Brook 
ings Institution.) 


Victor S. YARROS 
La Jolla, Californii 








TOT 


An organized ba 
sion and the public 


activities by securing new members. 


Applications filed during the period between January Ist and March 31st should be accompanied by 
$2.00 if the applicant has not yet passed the fifth anniversary of his original admission to the bar) for 


current fiscal year ending June 30th. 


Date and place of birth 


Original admission to practice (State 


If not at present 


State : je 


Other States in which admitted to practice 


Bar Associations to which applicant belongs “ _ 


White 


NAME 


OFFICE ADDRESS 


HOME ADDRESS 


Indicate address 


Endorsed by 


Check to the order of American 


n State of original admission, indicate where, 


Bar Association for $__ 


“Every man owes some of his time to the 
upbuilding of the profession to which he belongs.” 


Theodore Roosevelt. 


s the most effective means by which individual lawyers can promote the general welfare of the profes- 
and members of the American Bar Association are requested to increase the effectiveness of the Association's 


Application for Membership 
AMERICAN BAR ASSOCIATION 


1140 North Dearborn Street, Chicago, Illinois 


(Year) 


if any 


Indian [] Mongolian [] 





————— 


—___is attached. 


how long, and with whom you were associated while in said 


to be used for mail and directory purposes) 


initial dues of $4.00 
the remainder of the 





Negro oO 
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State Bar Association 
of Connecticut 


HE annual meeting of the State 
Bar Association of 
was held at New Haven, October 19 


Connecticut 


and 20. In spite of wartime restric 
tions in transportation, approximate- 


ly two hundred lawyers attended one 





JOSEPH F. BERRY 
President, State Bar Association of Connecticut 


or another of the meetings. 


The integration of the bar ap 
proved at the last annual meeting of 
the association has been presented 
to the judges of the Superior Court 
and is now being considered by 
them. 

The association by resolution ap 
proved a proposed amendment to 


the state constitution requiring all 


judges except judges of probate to 
be appointed, upon nomination of 
the the General As- 


sembly, an 


governor, by 
amendment which, if 
adopted, would alter the method of 
appointment of all municipal court 
judges of the state. 

Honorable William M. Maltbie, 
Chief Justice of the Supreme Court 
of Errors, of Connecticut, addressed 
the meeting of the Probate Section 


on “Improved Probate Procedure.” 
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He the and 


pose of the Probate Assembly cre- 


discussed scope pur- 
ated by the last General Assembly, 
and gave his views and hopes of 
what might result therefrom. 

A resolution was approved by the 
Section on Practice and Procedure 
favoring sponsorship of a bill to per- 
mit unification of appeals from mo- 
tions granting or setting aside ver- 
dicts, with appeals from judgments. 
The meeting of this section was ad- 
dressed by Spencer Hoyt, of New 
Haven; Charles V. James, or Nor- 
wich, Hon. Christopher L. 
Avery, of Groton. 

Hon. Charles E. Clark, of the 
United States Circuit Court of Ap- 
peals, Second Circuit, and Charles 
W. Pettengill, of Greenwich, led a 
discussion in the Real Property Sec- 


and 


tion on the question of the proposed 
statute of limitations affecting restric- 
Fol- 
lowing the discussion it was voted 
that 
statute of limitations on building 


tions on the use of property. 
the question of enacting a 


restrictions be referred to a special 
committee. 

The Criminal Law Section heard 
addresses by Hon. William M. Malt- 


bie, and by Hon. Carroll C. Hincks 
of the United States District Court 
for the District of Connecticut 


The Bank and Trust Company 
Section was addressed by John L. 
Gray, Jr., of the New York Bar, on 
“Trust Problems in Connection with 
the War.” 
cussion on various aspects of succes- 


His address created dis- 


sor trusteeship for trustees in mili- 
tary service, the Soldiers’ and Sailors’ 
Civil Relief Act, the problems pre- 
sented by missing persons in the 
service, and the question of powers 
of appointment under the new tax 
law. There was further general dis- 
cussion in connection with problems 
raised by military service, with par- 
ticular reference to insurance polli- 
cies of men in the service, and the 
funded insurance trust. 

Hon. John J. Parker, United States 
Circuit Court of Appeals for the 





Fourth Circuit, and L. Stanley Ford, 
New 
dressed the Board of Delegates at 


of Hackensack, Jersey, ad 


the Tuesday morning session. 


The annual banquet was held 
Tuesday evening, October 20, with 
about one hundred fifty members 


present. Addresses were delivered by 
Dean Ashbel Green Gulliver, of the 
Yale Law School, Hon 
George Maurice Morris, of Wash- 
om the 
Bar Association. 


and by 
ington, D. president of 
American 
Joseph F. Berry, of Hartford, was 
elected president; Charles M. Ly- 
man, of New Haven, vice president 
Wheeler, of New 
Haven, secretary and treasurer. 


and James E. 


Ohio State Bar 
Association 


HE Ohio State Association 
held its fall meeting at Akron, on 


October 22, 23 24, with the 


Bar 


and 


Akron Bar Association as a most 
hospitable host. 

“Recent Decisions under the Sol 
diers’ and Sailors’ Civil Relief Act” 


were discussed by Municipal Judge 


Thomas M. Powers of Akron beforé 


IDDINGS 


ANDREW S. 


President, Ohio State Bar Association 
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judicial section on Thursday 
ning. A roundtable session con- 
red making the sustaining of 
otion for new trial a final order 
1 which appeal could be pro- 
ted and permitting jurors to 
notes and to question witnesses 
ing trial. The section voted in 
wr of taking notes but against such 
stioning in criminal trials 
Our Military Aviation” was the 
iect of an address by Con- 
sman Dow W. Harter of Akron 
ywwing the Thursday noonday 
heon. 
Fredericks D 


1 


ke before the real estate section 


,erger of Cincinnati 


“The Theory of Commercial 
stration Due to Wartime Condi- 
IS as Applied to Real Estate 
Leases.” 

The New Federal Revenue Bill 

1942” was analyzed by David A. 
Gaskill of Cleveland at the taxation 

tion meeting. 

Che insurance law section was ad 

ssed by Vice President Hugh D. 
Combs of the United States Fidelity 

Guaranty Company of Baltimor 
Md., upon “Lawyers Should Do 
More Work for 


Insurance Com 
nies.’ 
Current developments in work- 
n’s compensation were presented 
a panel discussion during the 
rkmen’s compensation section 
The speakers were Webb 
I. Vorys, Supervisor of Claims, John 


‘eting. 


D. Goodrich, of the Industrial Com- 
mission, and James H. Davis, head 
f its legal department, all of 
Columbus. 
Adaptation of the American Bar 
\ssociation House of Delegates plan 
to the State Bar Council of Delegates 
or abolishing the council were alter- 
native proposals considered at a 
meeting of that body, resulting in 
the appointment of a committee to 
prepare amendments to the associa- 
tion constitution transferring to the 
council the authority now vested in 
the association assembly. 
Opportunities for service in the 
\rmy and Navy, and the procedure 
for making applications to the re- 
pective Officers of Appointment and 
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Procurement, were explained by 
Major Donfred H. Gardner, in 
charge of the Cleveland office of the 
Fifth Service Command, and by 
Charles F. Burke of Akron, State 
Director of Naval Affairs for the 
\merican Legion. 


“What Is the War Doing to Law 
and Lawyers?” was the subject of an 
able address by Associate Justice 
Wiley Rutledge of the United States 
Court of Appeals of the District of 
Columbia, at the Friday luncheon 
sponsored by the junior bar section. 


Former Judge Floyd E. Thompson 
of Chicago, who is a member of the 
soard of Governors of the American 
sar Association, delivered an in 
formative address upon “Liberty 
Under Law and Wihiiat the Bench 
and Bar Can Do About Preserving 
It.” 


Among the items given approval 
during the business session of the 
Association were: Legislation permit- 
ting acknowledgment of deeds out- 
side Ohio before commissioned of- 
ficers in the armed forces of the 
United States authorized to adminis- 
ter oaths; legislation to create a court 
of small claims and minor offenses; 
recommendation that courts use pre- 
trial procedure; cooperation with 
Judicial Council in securing enact- 
ment of legislation granting rule- 
making power. 


Andrew S. Iddings of Dayton was 
elected president for the ensuing 
association year. Mr. Iddings has 
been active in state and local bar 
association activities for over twenty 
years and is the brother of the late 
Daniel W. Iddings who was well 
known in American Bar Association 
work prior to his death in 1934 

J. L. W. Henney of Columbus was 
reelected secretary-treasurer. Henry 
G. Binns of Columbus was elected 
chairman of the Council of Delegates 
and Charles J. Armstrong of Cincin- 
nati, secretary. Reelected to the 
Executive Committee for three-year 
terms were Howard F. Guthery of 
Marion, Joseph D. Stecher of Toledo 
and Judge Thomas M. Powers of 
Akron. 


Oklahoma Bar 


Association 


HE special features of the annual 
tacee of the Oklahoma Bar 
Association, held in Tulsa October 
29-31, were the address of George 
Maurice Morris, president of the 
American Bar Association, and a 
conference and round-table discus- 
sion by the members of the state and 
various county bar war work com- 
mittees. 





RAY S. FELLOWS 
President, Oklahoma Bar Association 


Mr. Morris and 
Sweet, of the Colorado war work 
committee, together with Assistant 
Attorney General Randel S. Cobb, 
chairman of the war work commit 
tee of the Oklahoma Bar Association, 
conducted the war work conference, 
attended not only by numerous com- 
mittee members from over the state, 
but also by scores of lawyers eager 
to learn how they could continue, 
in each county, the war service by 
older lawyers. Preparation for this 
conference had been made at a 
banquet of several hundred lawyers 
the night before—the feature of 
which was the stirring address of 
Mr. Morris, describing much of the 
past war activities of the at-home 
lawyers and outlining and champion- 
ing additional avenues of service. 

Mr. Morris was also the principal 


Benjamin E. 
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speaker at a joint luncheon with 
the regular Chamber of Commerce 
Open Forum. In addition to the 
joint annual meeting of the Okla- 
District 


and 


Judges’ Association, 
well-attended 


homa 
interesting pro 


grams were furnished by several 


sections. ° 

The principal address at the open- 
ing session was by Honorable W. E. 
of Congress, on 


Disney, member 


“The National Emergency.” 


At this meeting the 
Delegates endorsed a proposed act 
of the legislature whereby full rule- 


House of 


making powers are to be confirmed 
and vested in the Supreme Court, 
as a preliminary step towards thi 
adoption of rules of procedure simi 
lar to those in effect in the federal 
courts, and towards minimizing the 
cost and time involved in state court 
appeals. A declaratory judgment act 
is to be promoted, together with a 
new and comprehensive corporation 
code, upon which attorneys in the 
corporation section have been dili 
gently working for two years. 


Oklahoma is a pioneer in state bat 
However, after several 
1939, re 
pealed the integration act. The fol 
lowing October, the Supreme Court, 


integration. 
years, the legislature, in 


by its order, integrated a new Okla 
homa Bar Association, provided for 
its government by a House of Dele 
gates similar to that of the American 
Bar Association, with an Executive 
Council of nine members appointed 
by the court to supervise disciplinary 
matters, and an Executive Commit 
tee of five members chosen by the 
through their 
delegates, to handle strictly associa 


lawyers themselves 


tion matters. 


In the interest of economy, how 
ever, and to centralize authority, an 
other step in bar integration was 
taken on October 19, 1942, when the 
Supreme Court amended its original 
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order of integration by providing an 
Executive Council of fifteen mem- 
bers, the six additional ones to con- 
sist of the president and vice presi- 
dent of the Oklahoma Bar Associa- 
tion and three members chosen by 
the lawyers through their House of 
Delegates, and the chairman of the 
committee on admissions and ex- 
aminations as the fifteenth member, 
with the Executive Committee to be 
eliminated. 
my the October 19th order provided 
that a Central 
(three from the nine appointed by 


As a further war econo- 


Committee of five 
the court, one from the three chosen 
by the delegates, and the president) 
should be in full charge of the as- 
sociation except when the full Coun 
cil should be in session. 

The House of Delegates elected 
Ray S. Fellows of Tulsa, and A. G. C 
herer, i., 
as president and vice president of 
the association, and as their three 


of Guthrie, respectively, 


members of the Executive Council: 
Coleman H. Hayes of Oklahoma 
City; Felix C. Duvall of Ponca City; 
and C. D. Cund of Duncan. Albert 
W. Trice of Ada and Felix C. Duvall 
of Ponca City have been named as 
the bar association’s delegates to the 
\merican Bar Association. 


Virginia State Bar 

PON entering office as the presi 

dent of the Virginia State Bar, 
Charles E. Pollard recommended the 
adoption of a War Service Program 
to organize the 2800 lawyers in the 
official Bar. 
tive Committee of the Council of the 


As a result, the Execu- 


Virginia State Bar passed a resolu 
tion setting forth the following plan: 

1. That the Virginia State Bar, in 
cooperation with other private and 
governmental agencies generally con 
tribute to the war effort the legal 





George B. Walter, Associate 





HERBERT J. 


Examiner and Photographer of Questioned Documents 


HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 


“Thirty Years Experience” 


WALTER 


CENtral 5186 
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CHARLES E. POLLARD 
President, Virginia State Bar 


and professional skill and _ talents 
of its members as lawyers in every 
way in which the same may be of 
help, and particularly in service to 
the following: 

(a) To those in the armed sery 
ices and to their dependents, (b) To 
the enforcement of the provisions of 
Civil Relief 


To Selective Service Boards 


the Soldiers’ and Sailors 
Act, (c) 
and agencies, supplementing wher 
necessary the services of their present 
To Civilian De 


fense Councils and agencies, supple 


legal officials, (d) 


menting where necessary the services 
of their present legal officials, (e) To 
local ration boards and other boards 


and agencies, (f) To war bonds and 


stamps, salvage and other com 
mittees, as public speakers, and 
otherwise, (g) To the law officers 
of the camps and armed forces 


(h) To camp and civilian councils 
(i) To government officials charged 
with the procurement of personnel 
upon their request, the collection of 
data in regard to the qualifications 
and availability of lawyers for gov 
ernment service, (j) To government 
officials in collection of data on pet 
sons or situations for their assistanc 
in making any investigations con 
effort, (k) To 


the nation as a whole in aiding in 


nected with the wai 


the development and practice of a 
militant patriotism and an obedient 
respect for all laws, rules and regula 
tions made necessary by war condi 


tions. 
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lo carry out this program, Presi 
it Pollard appointed a state com 
tee composed of nine outstanding 
vers, with John C. Parker, Jr. of 


Franklin, as the chairman. 





W. E. KEELEY 
Montana Bar 


President, Association 


Notice by the Board 
of Elections 
ie following states will elect a 
State Delegate for a 
m in 1943: 


three-yea 


\rkansas Nevada 
Colorado N Hampshire 
Delaware N York 
Georgia Ol 

Idaho Oregon 

Indiana Rhode Island 
Louisiana Utah 


Maryland West Virginia 
\finnesota 


The State of Louisiana will also 


ect a Delegate to fill a vacancy ex 
piring at the adjournment of the 
943 Annual Meeting 

The 


ect a State Delegate to fill vacancies 


following jurisdictions will 


rv the balance of the term in 
icated: 

Hawaii 1944 Annual Meeting 
Illinois 1945 Annual Meeting 
Massachusetts 1944 Annual Meeting 
New Mexico 1944 Annual Meeting 
Vermont 1944 Annual Meeting 


Nominating petitions for all State 
Delegates to be elected in 1943 must 
e filed with the Board of Elections 
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not later than March 25, 1943. Forms 
for nominating petitions for the 
three-year term, and separate forms 
for nominating petitions to fill va- 
cancies, may be obtained from the 
headquarters of the American Bar 
1140 North 
Street, Chicago. In order to be time- 


\ssociation, Dearborn 
ly, nominating petitions must actual- 
ly be received at the headquarters of 
the Association before the close of 
business at 5:00 P. M. on March 25, 
1943. 
Attention 
Article V, 


provides: 


is called to Section 5, 


of the Constitution, which 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State (or the territorial group) from 
which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as 
hereinafter provided, a signed petition 
(which may be in parts), nominating 
a candidate for the office of State 
Delegate for and from such State (or 
the territorial group) . 

Unless the person signing the pe- 
tition is actually a member of the 
\merican Bar Association in good 
standing, his signature will not be 
counted. A member who is in de- 
fault in the payment of dues for six 
months is not a member in good 
standing. Each nominating petition 
must be accompanied by a typewrit- 
ten list of the names and addresses 
of the signers as they appear upon 
the petition. 

Nominating petitions will be pub- 
lished in the 
the AMERICAN Bar AssocIA- 


next succeeding is 
sue of 
riON JOURNAL which goes to press 
after the receipt of the petition. 
(Additional signatures received after 
a petition has been published will 
the JOURNAL. 
Special notice is hereby given that 


not be printed in 


no more than fifty names of signers 
to any petition will be published. 


Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. State Delegates elected to 
fill vacancies take office immediately 
upon the certification of their elec- 
tion. 

Board of Elections 
Epwarp T. Faircuitp, Chairman 
WiLuiaAM P. MAacCraAckEN 
LAURENT K. VARNUM 


BUSINESS NEED NOT 
“FLY BLIND’ 


Our services 
chart a safe 
course through 
problems in- 
volving reor- 
ganization and 


refinancing. 


The AMERICAN 
APPRAISAL Company 


Cdveucrants In PRE t E NOM 











preserves 
**professional”’ air 
of your leather belongings 
Your book bindings, brief cases, golf 
bags, leather upholstery even your 
shoes, will look better and last longer 
when treated regularly with LEXOL, the 
self-penetrating leather conditioner. 
LEXOL is easily applied, will not catch 
dirt or harm the finish; LEXOL takes 
any polish. 
A pint, at $1.00, treats about 100 bindings, 
a gallon, at $4.00, treats about 800 
Sold by book concerns, luggage, shoe and 
department stores; or order from us. 
THE MARTIN DENNIS COMPANY 
895 Summer Avenue, Newark, N. J. 
Quality Products Since 1893 




















Forgeries T ypewriting 


J. Vreeland Haring 
Bus. Phone, BArciay 7-8778 





HANDWRITING EXPERTS 
FOR 50 YEARS 
Anonymous Letters 
Infra-Red and Ultra-Violet Photographs 
Authors of THE HAND OF HAUPTMANN 368 Pages—150 Illustrations—$3.50 
15 Park Row, New York City 
Res. Phone (Newark, N. J.), HUmboldt 3-2014 


Paper Ink Pencil 


J. Howard Haring 
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USED LAW BOOK BARGAINS ALL 
BUCKRAM: FINE CONDITION 





U S.( A. 66 V. & °42 Parts $185.00 
Fed Reptr., Ist, 2nd & Supplement t 

date etn mew wae vere we. 550.00 
Fed’l. Cases 31 B ks ‘ . 100.00 
U.S., Law Ed. 85 oks ‘ 145 
Co-Ops Dig. 11 V. & Parts ; 35 
( oe 4 Decennials & Gener to date 425.0( 


mer. State Trials 17 V 5 50.00 
RE PORTE RS COMPLETE 

Pacific 429 Vols. . - 490.00 

Southwestern 46 4 Ve 600.00 








Southern 209 Vols 00 
Southeastern 221 Vols 25.00 
Northwestern 305 Vols ..«+ 400.00 
SELECTED CASES-—-COMPLETE 
Trinity 308 Vols 220.00 
L.R.A., 146 Vols 125.00 
P.U.R., to date . 250.00 
A. & st Ann. Cas. 53 V 50.00 
pRe i to 100 125.00 
TEXT T OORS LAST EDITIONS 
Wigmore Evid., 10 V 70.00 
Pomeroy Equity 5 V 40.00 
Thompson Rea! Prop. 12 \ 75 00 


Ohlinger Fed. Prac. 6 \V 
R. V. Boyle. Law Books 
Coleord Bidg., Okla. City, Okla 


SHAW ON INTERFEREN( E—A PIONEER— 

2500 Interference Cases had _been de cided by 
1936 Since ther ‘ 1 bee tional 
cases. They are still on “the increase. "inoue 
mental interference with States, Municipali ties. 
private enterprise, et is a daily subject 
discussion. All a neglec ted field to now. PIoNneeR 
Pustisuinc Co., Muncie, Indiana 





N. Y. & FED. LIBR ARY .. ATT’Y., N Y. 
financial dist.; disposing complete library if 
desired, steel shelving, offic e equipment and bar 


gain lease, 5 rms.; inventory; terms and references 
confidential; address Box THC, AMERICAN Bar 
ASSOCIATION JOURNAL, i40 N 
Chicago, Ill 

USED LAW BOOKS FOR SALE a 


see epor « | . 
Reports, cole a a Corpus Jans; Cyc; 
Ruling Case Law; Text Bo For list address 
H Van DEVENTER 29 rs sueticn® Avenue 


N. W., Washington, D. C 
FIRST EDITIONS: UNITED STATES AND 


Illinois St 7 reme Court Reports—complete set 
Rare historical and legal documents. J. J. Berman, 
1816 South Avers Ave., Chicago 





DELAWARE CH AR TE RS: 48-HOUR SERY 
ice; fees moderate; su tted forms. Cuas. ( 


Guyer, Inc., 901 Mar ket Street, Wilmi 


ngtor de 


RATES 


a if USED LAW BOOKS BOUGHT AND 5S 
10 cents per word for each inser- State Reports, Reporter System units, Dig 
tion; minimum charge $1.20 payable Amer. Law Reports, Text-Books, Ex 





etc. Corresponde a We if 
in advance. Copy should reach us by cord Bldg. Oklat ‘ Ok 
9 Sel f Lo J, 7°20 
the 15th of the month preceding WHEN YOU HAVE A DOCUMENT PI 
aut ee lem of any kind send t Questioned 
month of issue. ments, Second Edit Pages, 340 III 
tion $10.00 Delivers 4 rt S. OSBORN 











Bro adway, New York ( 





"aw BOOKS . LAW BOOKS BOUGHT ANI » SOLD: ¢ 
AMERICAN AND ENGLISH ANNOTATED libr aries an d sin se ARK BOARDMAN 
cases, L. R. A., American Decisions, American Lp . Week Seen Wow y, sk Cits ; 
Reports, American State Reports, California, New victesahsia ; ; Z 
York, Massach isetts, Michigan and several other 
state reports. A large list of texts, various digests, LOWEST PRICES SED LAW BOOKS 
statutes, session laws, etc. Write for complete list. 





: omplete stock on set nd texts ‘ 
THe Deminc Investment Company, Oswego, Libraries appraised i ht. NATIONAI 
nsas LIBRARY APPRAISA ASSN 8 S. Dearborn §S 
Orr eee; ate oe mer 8 Chicag« ll 
WE BUY ENTIRE LAW LIBRARIES IN 
bulk, also fine libraries of general interest cence - 
calculated to appeal to scholarly lawyers. Our t oe STATES GOVER NMEN 4 
buying proposition has been found singularly - - “ ol oe nigga ; “ N - 
attractive by those who prefer selling everything posse . . a 
at wholesale rates in one pleasant transaction Book ( S N. W., W 
Correspondence (regarded as confidential) invited 1, D. 
Prompt responses. Craitor’s Book Srore, Bator 
Rouge, Louisiana LAW OFFICE ORGANIZATION BY RI 
—— i —- nald Heber Smith 4 plete book on ne 
sary essentials for s R int of 
ROBES articles from May June Ju August 
- — . - issues. Price 2 \ I ‘ J RNA 
JUDICIAL ROBES CUSTOM TAILORED North Dearborn St., ( Dept. | 
the best of their kind—satisfaction guaranteed 
catalog No. 41 sent on request, McCarty & 
; é s t 
Simon, Inc., 7-9 West 36 St., New York, N. Y HANDWRITING EXPERTS 
MISCELLANEOUS NERNBE RG, M. A. More than twenty-y 
er disputed docume 





experienced exar 





REBINDING WE BIND MAGAZINES, OLD and detector of forgery. Typewriting identifica 











ks, Bibles, hymnal Heckman B ERY tion. Formerly specially employed by United Stat: 

oon G. North Man “wie Indiana Government as ‘hand expert in cases 
volving handwriting 903 Law & Finance B 
LAW PRACTICE ESTABLISHED TWENTY- Pittsburgh, Pa 
two years in Kansas in city 15,000 population ee 

Present annual income $10,000. Library consisting EDWARD OSCAR HE INRIC H, B. S., 
f thirteen hundred volumes, covering all important Californi Street, S Fr ( For a 
sets Box RP. AMERICAN Bar Asso IATION tional information see ~ INDALE-Hussett Law 
JournaL, 1140 N Dearborn Street, Chicago. Directory, San Francis listings 





paper, of: 


Picture This — 


A collection—twelve in all—of photographic reproductions, on art portrait 








Gilbert Stuart painting of John Jay; Trumbull painting of John Rut- 
ledge; painting by Earle of Oliver Ellsworth; painting by Peale of John 
Marshall; engraving of Roger B. Taney; photographs by the famous 
Brady, who recorded the Civil War in pictures, of Salmon P. Chase and 
Morrison R. Waite; and favorite studio photographs of Charles Evans 
Hughes, Melville W. Fuller, Edward Douglass White, William Howard 
Taft and Harlan F. Stone. 











Each picture is designed for framing and would greatly enhance the 
attractiveness of your law office, or library. 


Se er en eee $7.50 
ee 


American Bar Association Journal 
1140 N. Dearborn Street — Chicago, Illinois 























AMERICAN BaR ASSOCIATION JOURNAI 






























(set This 


This War Savings Flag which flies today 


over companies, large and small, all across 
the land means business. It means, first, 
that 10% of the company’s gross pay roll is 
being invested in War Bonds by the workers 


voluntarily. 


It also means that the employees of all these 
companies are doing their part for Victory 

.. by helping to buy the guns, tanks, and 
planes that America and her allies must have 


to win. 


It means that billions of dollars are being 
diverted from “bidding” for the constantly 
shrinking stock of goods available, thus put- 
ting a brake on inflation. And it means that 
billions of dollars will be held in readiness 


for post-war readjustment. 


Save With 


War Savings Bonds 


FOR VICTORY TODAY 
UND BUSINESS TOMORROW 


Flag Flying Now! 


Think what 10% of the national income, 
saved in War Bonds now, month after month, 
can buy when the war ends! 


For Victory today ... and prosperity tomor- 
row, keep the War Bond Pay-roll Savings 
Plan rolling in your firm. Get that flag fly- 
ing now! Your State War Savings Staff Ad- 
ministrator will gladly explain how you may 


do so. 


If your firm has not already installed the Pay- 
roll Savings Plan, now is the time to do so. 
For full details, plus samples of result-getting 
literature and promotional helps, write or 
wire: War Savings Staff, Section F, Treasury 
Department, 709 Twelfth Street NW., 
Washington, D. C, 






































SPEED and ACCURACY 


CORPUS JURIS SECUNDUM IS SUCH A WEAPON 
Speed ir 


Accurate 


efol'—— IG) 2 


THE AMERICAN LAW BOOK COMPANY 


BROOKLYN, NEW YORK 
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